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FOREWORD 

THIS is the summary section of the report of the Cleveland 
Foundation Survey of Criminal Justice in Cleveland. The 
survey was directed and the reports edited by Roscoe Pound, 
who is the author of this report, and Felix Frankfurter. Sections 
which have been published are : 

The Criminal Courts, by Reginald Heber Smith and Herbert B. 
Ehrmann 

Prosecution, by Alfred Bettman 

Police Administration, by Raymond B. Fosdick 

Correctional and Penal Treatment, by Burdette G. Lewis 

Medical Science and Criminal Justice, by Dr. Herman M. Adler 

Legal Education in Cleveland, by Albert M. Kales 

The sections are published first in separate form, each bound 
in paper, and are to be consolidated in a single volume, entitled 
'* Criminal Justice in Cleveland." 
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CRIMINAL JUSTICE IN THE AMERICAN 

CITY— A SUMMARY 

CHAPTER I 

THE NATURE OF THE PROBLEM 

Men, Machinery, and Environment 

PRIMITIVE man interprets all things in terms of benevolent or 
malevolent powers whom he must placate and to whose caprices he 
is subjected. His laws are gifts or revelations of the gods. The 
need for obeying them is to avoid the wrath of the gods, which will fall 
indiscriminately upon the community which harbors those who do not 
walk in the divinely dictated path. He seeks to imderstand things in 
terms of personaUties, with wants and desires and wills Uke his own. This 
interpretation of the occurrences of nature in terms of personality is 
closely connected with a primitive instinct to hurt somebody or be 
avenged on something when things go wrong or one is crossed in his pur- 
poses or meets with some injury. The fundamental mstinct of pugnacity 
reacts at once to such situations. In the Mosaic Law, if an ox gored a 
man, the ox must be surrendered for vengeance. In Athens, when a man 
was killed by the falling of a branch from a tree, the kinsmen of the dead 
man solemnly chopped down the tree. At Rome, if a domestic animal 
did any injury, the owner must surrender the animal to the vengeance of 
the injured person or pay a penalty for standing between the latter and 
his vengeance. When Huckleberry Finn's father stumbled over the 
barrel, he promptly kicked it in response to the same instinct. So when 
things go wrong in the conduct of government or in the administration of 
justice, the instinct of pugnacity is aroused and the pubUc cries out for 
some one to be hurt. The general assumption is that legal and poUtical 
miscarriages resolve themselves into a matter of good men and bad men, 
and that the task is a simple one of discovery and elimination of the bad. 
In truth, the matter is much more compUcated than the bad-man in- 
terpretation of social and poUtical difl&culties assumes. Formerly men 
sought to understand history by means of a great-man interpretation. 
History was the record of the actions of great men and of the effects of 
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those actions upon social life. Just now there is a certain tendency to 
revive this interpretation, and we need not ignore the r61e of great men 
while insisting that much else needs to be taken into account in order to 
understand history. In the same way we need not ignore the importance 
of good men in pubUc life in insisting that much b^ide individual char- 
acter needs to be considered in order to imderstand the shortcomings of 
legal administration. For good men, if we get them, must work in the 
social and political and legal environment, and with the legal and admin- 
istrative tools of the time and place. Often the best of men are the 
victims of bad or inadequate machinery which impedes their earnest 
efforts to do right, and may even constrain them to do what they would 
not do freely. Easy-going men of the best intentions become caught in 
the machinery and imconsciously become part of it. Moreover, bad 
men, who commonly make their Uvelihood by their wits, are unceasingly 
vigilant to take advantage of the opportunities which outworn or inade- 
quate machinery affords. Where the* good are impeded by the instru- 
ments with which they must work, the easy-going give up the effort to 
do things in the face of the impediments and let the machinery take its 
own course. Thus the well-intentioned drift. It may be that the ill- 
intentioned secretly give direction to the drift; but quite as likely the 
drift is to their profit because they are watchful to make it so. We may 
not expect that any political or legal machinery may be conceived which 
will eliminate wholly these opportunities for the ill-intentioned to warp 
the administration of justice to their desires. Yet some machinery in- 
creases them both in number and in possibiUties, and it must be our 
study to devise political and legal apparatus which will reduce them to a 
minimum in both respects, 
^-^''^''^ong with the bad-man interpretation there commonly goes a faith 
in legal and poUtical machinery in and of itself: a belief that when any- 
thing goes wrong we should appeal at once to the legislature to put a law 
upon the statute book in order to meet the special case, and that if this 
law is but abstractly just and reasonable, it will in some way enforce 
itself and set things to rights. We must enact the one perfect law for each 
special situation and put out of office the one bad man who perverts its 
operation. Then all will go well of itself. This faith in legal and political 
^- I machinery is inherited and deep rooted. Our Puritan forbears abhorred 
subordination of one man's will to another's, and sought rather a ''con- 
sociation" in which men should be "with one another, not over one 
another." They conceived of laws as guides to the conscience of the 
upright man, and believed that if laws were inherently just and reason- 
able, they would appeal to his conscience as such, and secure obedience 

[21 



by their own moral weight. This mode of pditical thought; well suited to rl 
the needs of a small group of God-fearing men founding a commonwealthtf 
in a new world, is ill suited to the needs of the enormous groups of men! 
of all sorts and conditions who jostle each other in the city of today.' 
There, law must be more than a guide to conscience. There, men will 
not take time to consider how the intrinsic right and justice of the law 
appeal to their consciences, but in the rush and turmoil of a busy, 
crowded life, will consider offhand how far the law may be made an 
instrument of achieving their desires. There, good laws will not enforce 
themselves, and the problem of enforcement becomes no less urgent than 
the problem of providing just laws. The administrative element in jus- 
tice, the work of adjusting the application of law to individual cases with 
an eye to their unique features, becomes increasingly important as we 
become more crowded and division of labor becomes more minute, and 
individual wants and desires and claims come in contact or conflict at 
more points. In this administrative element of justice men count for 
more than machinery. And yet even here men must work with ma- 
chinery. The output is a joint product of man and of machine, and it 
often happens that what the man does is dictated by the capacity or the 
exigencies of the machine quite as much as that what the machine does 
is dictated by the will of the man. 

Not the least significant discoveries of modem psychology are the 
extent to which what we have called free will is a product, not a cause, 
and the extent to which what we take to be reasons for actions are but 
rationalizings of what we desire to do and do on different grounds. In l^ 
the administration of justice there are many subtle forces at work of 
which we are but partially conscious. Tradition, education, physical 
surroundings, race, class and professional soUdarity, and economic, poUt- 
ical, and social influence of, all sorts and degrees make up a complex 
environment in which men endeavor to reach certain results by means 
of legal machinery. No discussion simply in terms of men or of legal and 
political machinery, or of both, ignoring this complex environment, will 
serve. At whatever cost in loss of dramatic interest or satisfying sim- 
plicity of plan, we must insist on plurality of causes and plurality and 
relativity of remedies. 

Both the bad-man interpretation and the faith in legislation and new 
laws as remedies illustrate a common mode of thinking which seeks to 
explain everything by some one cause and to cure every ill by some one 
sovereign remedy. It is not hard for an ordinary person to toss up one 
ball so as to keep it in motion continually. With practice one may learn 
to keep two going at once. But only a skilful juggler can so handle three 
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or more at once. In the same way the ordinary man may think of one 
cause or one remedy at a time, but finds difficulty in bearing two in 
J/ I mind at once and leaves consideration of larger numbers to the expert. 
All branches of knowledge, theoretical and practical, have had to con- 
tend with this difficulty of holding all the factors of problems in mind at 
once. In all ages men have sought to avoid this difficulty by searching 
for some solving word or phrase or some ultimate idea or some universal 
cure-all, whereby to escape the hard task of thinking of many things in 
one connection. The several sciences have struggled with the desire for 
a simplification that covers up difficulties instead of overcoming them 
and the assumption of one cause for each phenomenon and one remedy 
for each ill. Neither the science of law nor the science of politics has 
escaped this struggle to master complex facts by giving them a fictitious 
appearance of simplicity. Nor has the quest for the simple and easy 
been more successful in these sciences than elsewhere. There was no easy 
royal road to learning, and there is no simple and easy popular road to an 
understanding of law and government and mastery of the difficult prob- 
lems which each presents. The citizen who seeks such understanding 
must expect to study hard and think critically and to keep many things 
in mind at once while framing his judgments. He must expect those 
judgments to be largely tentative and relative to time, place, and cir- 
cumstances. Much as be might like to rest in some formula and to be- 
lieve in the efficacy of some one specific applied once for all, he will find 
such hope as futile as the quest for the philosopher's stone or the fountain 
of youth or the one cure for all bodily ills in which men formerly engaged 
in a like hope of achieving an easy simplicity. At the very outset we 
must give up the search for a single explanation of the inadequacy to its 
purposes of pimitive justice in action, and hence must give up the search 
for any single simple remedy. 

We may say that the three chief factors in the administration of jus- 
tice are — (1) the men by whom it is administered; (2) the machinery of 
legal and political institutions by means of which they administer justice; 
and (3) the environment in which they do so. One who surveys the work- 
ings of a legal system with these three things in mind will not go far 
wrong. Yet his picture will not be complete nor wholly accurate. He 
must take account also of certain practical limitations and practical 
difficulties inherent in the legal ordering of human relations, at least by 
any legal institutions thus far devised. The purposes of law, as we know 
them, and the very nature of legal institutions as we have received and 
fashioned them, involve Certain obstacles to our doing everything which 
we should like to do by means thereof, and even to our doing well many 
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things which we have been trying to do thereby for generations. These 
practical limitations on effective legal action explain much that, on a 
superficial view, is ascribed to bad men or bad legal machinery. Hence 
a fourth factor must be added, namely, (4) the bounds within which the 
law may function effectively as a practical system. 

The Function op Law 

We look to the physical and biological sciences to augment the means 
of satisfying human wants and to teach us to conserve those means. We 
look to the social sciences to teach us how we may apply those means to 
the purpose of satisfying human wants with a minimum of friction and' ^ 
waste. Thus we may think of the legal order as a piece of social engineer- I 
ing; as a human attempt to conserve values and eliminate friction and 1 ^ 
preclude waste in the process of satisfying human wants. That part of 
the whole process of social engineering which has to do with the ordering 
of human relations and of human conduct through applying to men the 
force of politically organized society is the domain of law. 

To illustrate the function of law we may consider the common case 
where large numbers of persons seek admission to a baseball game or seek 
to buy tickets at a theater. If each individual is left to himself, and in his 
desire to get to the ticket window first and procure the best seat pushes 
and shoves his individual way thereto as his strength and disposition 
dictate, it is not imlikely that few will be served in any reasonable time. 
When all seek to be served at once, no one may be served. In the en- 
deavor of each to secure his individual desire in a crowd of fellow-men 
seeking likewise to secure their individual desires, he and they are sure to 
lose much of what they seek through the friction of a disorderly scramble, 
the waste of time and temper in trials of individual strength and per- 
sistence, and the inability to do business at the window in the push and 
shove of an unr^ulated crowd after they get there. On the other hand, 
if the crowd is "lined up,*' is ordered, and is required or persuaded to 
pursue an orderly course to the window and await each his turn, friction 
is done away with, time is conserved, waste of effort is eliminated, and 
each may seciu'e freely and with comparative speed what he seeks to the 
extent that there are accommodations available. If there are not enough 
for all, yet all are satisfied so far as may be with a minimum of waste. 
The task of the law is similar. It is one of making the goods of existence 
go as far as possible in the satisfaction of human wants by preventing 
friction in the use of them and waste in the enjoyment of them, so that 
where each may not have everything that he wants or all that he claims, 
he may at least have all that is reasonably possible. 
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In this process of adjusting and ordering human relations and order- 
ing human conduct in order to eliminate friction and waste, the legal 
order deals, on the one hand, with controversies between individuals. 
Where their claims or wants or desires overlap, it seeks to harmonise and 
reconcile those claims or wants or desires by a system of rules and 
principles administered in tribimals. On the other hand, it has to deal 
with certain' acts or courses of conduct which run counter to the interests 
involved in the existence and functioning of civilized society. Civilized 
r-society rests upon the general security, including the general safety, the 
; general health, peace, and good order, and the security of the economic 
' order. It is maintained through social institutions, domestic, religious 
! and political. It involves a moral life and hence calls for protection of 
the general morals. In a crowded world it presupposes conservation of 
social resources. It is a society of individual human beings, and hence its 
proper f imctioning presupposes the moral and social life of each individ- 
ual therein according to its standards. Thede social interests, as they 
^ may be called, namely, the general security, the security of social insti- 
tutions, the general morals, the conservation of social resources, and the 
individual moral or social life, are threatened by the anti-social acts or 
anti-social conduct or even anti-social mode of life of particular individ- 
uals. To restrain these persons, to deter others who might follow their 
example, to correct such anti-social mode of life as far as possible, and to 
give effect to these social interests, the law imposes a system of duties 
upon all persons in society, enforced through administrative and police 
supervision, through prosecution and through penal treatment. The part 
of the legal system that defines these duties and prescribes how they shall 
be enforced by means of prosecutions and penal treatment is the criminal 
law. 

It is important to bear in mind that the law is only one of many regu- 
lative agencies whereby human conduct is ordered for the securing of 
social interests. The household, religious organizations, fraternal or- 
ganizations, social, professional, and trade organizations may operate 
also, through their internal discipline, to order the conduct of their mem- 
bers and to restrain them from anti-social conduct. In the past these 
organizations, whereby the force of the opinions of one's fellow-4nembers 
may be brought to bear upon him, have played a large part in maintain- 
ing civilized society. When the law seems to break down in whole or in 
part we may well inquire, among other things, how far it is supported or 
is interfered with by some or all of these organizations, and how far they 
also or some of them must bear the blame. Obviously the number and 
vitality of these organizations in any society and the manner in which 
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and ends for which they are conducted are important items in the en- 
vironment of the administration of justice. 

To think of the legal order functionally, in terms of engineering, is 
especially important in such a survey as the present. Here we are not 
concerned with legal rules in their abstract nature, but in their concrete 
workings. We are. not seeking to know what the law is. We seek to 
know what the legal system does and how what it does measures up to 
the requirements of the ends for which it is done. Hence the purpose of 
the law must be before us as a critique of its achievements in action, not 
some criterion drawn from the law itself. When the growth of a city 
makes the old mechanical structiu'es, set up by the engineers of the past, 
inadequate to the wants or needs of the present, and calls for newer and 
larger and better structures of mechanical engineering, we do not judge 
the old structiu'es by their conformity to some ideal plan, conceived be- 
fore they were built, but by their results in action. We do not abuse the 
men who devised nor those who, for the time being, are operating the old 
structures. We set out to plan and build new and better structures. No 
less science, no less preliminary study, no less thorough preparation, no 
less intelligently directed effort, is required when the growth of a ci ty 
calls for new structures in the way of social engineering. In each case the] 
question is one of achieving certain practical ends in view of the means 
at hand, the structures of the past, the ingenuity of the engineers, the 
limitations of science, and the strength or feebleness of the public desire 
that those ends be met. In each case, also, the preliminary survey must 
take acpoimt, in the first instance, of the difficulties to be overcome.] 

Difficulties Involved in the Administration of Justice 

Difficulties in the administration of justice, with which we must 
reckon in order to appraise intelligently the workings of any particular legal 
or judicial organization, are partly in the very subject matter. That is, 
they are wider than time and place and inhere in all attempts to order 
human conduct and human relations by the force of politically organized 
society — at least through any legal or administrative machinery which 
thus far the wit of man has been able to devise. Also they are partly in 
the times in which justice is administering. That is, they are wider 
than the place which we may be investigating and are involved in the 
general condition of legal science in the civilized world, in a particular 
time, the ideas as to the purpose of law entertained generally in that time, 
and the general attitude of the time toward law and government. 
Again, they are partly in the system that has come down to us from a past 
in which it was constructed under and to cope with different conditions 
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and hence is ill-adapted to the social, economic, and political environ- 
ment in which it must operate. Finally they may be partly in pm^ly 
local conditions. Accordingly, I shall consider these difficulties under 
four heads: (1) Inherent difficulties; (2) general difficulties; (3) American 
difficulties; (4) local difficulties. 
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CHAPTER H 

INHERENT DIFFICULTIES 

Dissatisfaction with the Administration op Justice 

DISSATISFACTION with the administration of justice is as old 
I as law. As long as there have been laws and lawyers conscien- 
tious men have believed that laws were but arbitrary technical- 
ities, and that the attempt to govern the relations of men in accordance 
with them resulted largely in injustice. From the beginning others have 
asserted that, so far as laws were good, they were perverted in then- 
application, and that the actual administration of justice was unequal 
or inefficient or corrupt. In the first stage of legal development one of 
the Greek Seven Sages said that "laws are like spiders' webs, wherein 
small flies are caught, while the great break through." In the history of 
Anglo-American law discontent has an ancient and unbroken pedigree 
from Anglo-Saxon times to the present. The Anglo-Saxon law books are 
full of complaint that the king's peace is not well kept, that justice is not 
done equally, and that great men do not readily submit to the law which 
is appropriate to them. Later the Mirror of Justices contains a list of 
155 abuses in legal administration. Still later Wyclif complains that 
lawyers try causes "by subtlety and cavilations of law," and not by the 
gospel, "as if the gospel were not so good as pagan's law." In the reign 
of Henry VIII it was complained that good laws were obstructed in their 
operation by interpretations in the courts in which "everyone that can 
color reason maketh a stop to the best law that is beforetime devised." 
James I sent for the judges on complaint of the Archbishop of Canter- 
bury, and argued to them that "the law was founded upon reason and 
that he and others had reason as well as the judges." In the eighteenth 
century there was complaint that the bench was occupied by "legal 
monks," utterly ignorant of human nature and of the affairs of men. 
After the Revolution the administration of justice in America was the 
subject of bitter attacks. Many judges were impeached, not for any 
crimes or misdemeanors, but because the whole administration of justice 
was suspected or objected to. The movement for an elective bench 
which swept over the United States about the middle of the last century 
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grew out of these attacks. In England in the first half of the nineteenth 
century attacks on the courts were hardly less bitter, as the reader of 
Dickens may readily verify. In our own time the agitation for recall of 
judges and recall of judicial decisions was strong less than a decade ago. 
We must not allow this perennial and perhaps inevitable discontent with 
all law to blind us to serious and well-f oimded complaints as to the actual 
operation of the legal system today. But it may give us a needed warn- 
ing that some discontent is imavoidable, that we may not hope to obviate 
all groimds of complaint, and that we must begin by taking accoimt of 
the inherent difficulties, because of which a certain amount of dissatis- 
faction must always be discounted. 

Inherent Difficulties in All Justice According to Law 

1. The Mechanical Operation of Legal Rules 

To a certain extent legal rules must operate mechanically and the 
most important and most constant cause of dissatisfaction with all law 
in all times grows out of this circumstance. A proper balance between 
strict rule and magisterial discretion is one of the most difficult problems 
of the science of law. Throughout the history of law men have turned 
from an extreme of the one to an extreme of the other and then back 
again, without being able to attain a satisfactory administration of jus- 
tice through either. Sometimes, as in the strict law of the late medieval 
courts in England, or as in tiie maturity of American law in tiie last half 
of tiie nineteenth century, men put their faith in strict confinement of the 
magistrate by minute and detailed rules or by a mechanical process of 
application of law through logical deduction from fixed principles. By 
way of reaction at other times men pin tiieir faith in a wide magisterial 
power to fit justice to the facts of the particular case through judicial 
discretion, as in the administrative tribunals of sixteenth- and seven- 
teenth-century England, the executive and legislative justice of the 
American colonies, and the executive boards and commissions which are 
setting up in this coimtry today on every hand. But these reactions are 
followed by new periods of fixed rules. Thus experience seems to show 
that the mechanical action of law may be tempered but may not be 
obviated. 

We seek to administer justice according to law. That is, we seek just 
results by means of a machinery of legal rules. But a certain sacrifice 
of justice is involved in the very attainment of it through rules, which yet 
are, on the whole, the best and most certain method of attaining it 
which we have discovered. Legal rules are general rules. In order to 
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make them general we must eliminate what by and large are the immate- 
rial elements of particular controversies. This would be of no conse- 
quence if all cases were alike, or if it were possible to foresee or to reckon 
precisely the d^ree in which actual cases approach or depart from the 
types which the law defines. In practice they approximate to tiiese t3rpe8 
in endless gradations, the one often shading into the next, so that in 
difficult cases choice of the proper type is not easy and often gives rise to 
judicial disagreement. As a result, when the law eliminates what are 
taken to be immaterial factors in order to frame a general rule, it can 
never avoid entirely elimination of factors which may have an important 
bearing upon some particular controversy. 

There are three ways of meeting this difficulty: One is to provide a 
judicial or magisterial dispensing power, or even a series of devices for 
introducing discretion into the administration of justice. In American 
administration of criminal justice today there is a long series of such 
devices, one imposed upon the other. There is the discretion of the police 
as to who and what shall be brought before the tribunals. There are 
wide and substantially uncontrolled powers in prosecuting attorneys to 
ignore offenses or offenders, to dismiss proceedings in their earlier stages, 
to present them to grand juries in such a way that no indictment follows, 
to decline to prosecute after indictment, or to agree to accept a plea of 
guilty of a lesser offense. There is the power of the grand jury to ignore 
the charge. There is the pow^ of the trial jury to exercise a dispensing 
power through a general verdict of not guilty. Next comes judicial dis- 
cretion as to sentence or suspension of sentence or mitigation of sentence. 
Finally there is administrative parole or probation, and in the last resort 
executive pardon. All these involve imcertainty — opportunity for per- 
version of the device intended to meet exceptional cases into a means of 
enabling the typical offender to escape, and a sometimes intolerable scope 
for the personal equation of the official. 

A second way of meeting this difficulty is to eliminate all discretion 
and seek to meet exceptional cases by an elaborate series of legal excep- 
tions and qualifications and detailed provisos. But human foresight has 
not proved equal to foreseeing all the varieties of exception for which pro- 
vision must be made, and the attempt to cover everything by special 
provisions makes the legal system cumbrous and unworkable. 

Hence the law usually ends by adopting a third method of compromis- 
ing between wide discretion and over-minute law making. But in order 
to reach a middle ground between rule and discretion some sacrifice of 
flexibility of application to individual cases is necessary. And this sacri- 
fice cannot go far without a danger of occasional injustice. Moreover, 
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the slightest sacrifice, necessary as it is, makes legal rules appear arbitrary 
and brings the application of them more or less into conflict with the 
moral ideas of individual citizens. Whenever, in a complex and crowded 
society containing heterogeneous elements, groups and classes and inter- 
ests have conflicting ideas of justice, this cause of dissatisfaction is likely 
to become acute. The individual citizen looks only at single cases, and 
measures them by his individual sense of right and wrong. The comets 
must look at cases by types or classes and must measure them by what 
is necessarily to some extent an artificial standard. If discretion is given 
the judge, his exercise of it may reflect the view of the element of society 
from which he comes or with which he associates. If his hands are tied 
by law, he may be forced to apply the ethical ideas of the past as formu- 
lated in common law and legislation. In either event there are many 
chances that judicial standards and the ethical standards of individual 
critics will diverge. Herein lies a fruitful cause of popular dissatisfaction 
with the administration of justice. 

2. Difference in RcUe of Progress Between Law and Public Opinion 

In seeking to maintain the interests of civilized society through public 
administration of justice we risk a certain sacrifice of those interests 
through corruption or the personal prejudices of magistrates or individual 
incompetency of those to whom administration is committed. To make 
this risk as small as possible, to preclude corruption, restrain personal 
prejudices, and minimize the scope of incompetency, the law formulates 
the moral ideas of the community in rules and requires the tribunals to 
apply those rules. So far as they are formulations of public opinion, 
legal rules cannot exist until public opinion has become fixed and settled, 
and cannot well change until public opinion has definitely changed. It 
follows that law is likely to lag somewhat behind public opinion whenever 
the latter is active and growing. 

Many devices have been resorted to in order to make the law more 
immediately sensitive and responsive to public opinion. Some of these 
are frequent and copious legislation upon legal subjects, deprofessionaliz- 
ing the practice of law by opening it to all, regardless of education and 
special training, putting of the courts into politics through making judges 
elective for short terms, conferring wide powers upon juries at the ex- 
pense of courts, setting up of administrative tribunals with large juris- 
diction, to be exercised in a non-technical fashion, and recall of judges or 
of judicial decisions. The first four of these expedients were tried in the 
fore part of the last century, and many jurisdictions carried some or even 
all of them to extremes. The last three have been urged in the present 
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century, and a tendency to commit enforcement of law to administrative 
agencies and tribimals has gone far. But none of them has succeeded in 
its purpose, and many of them in action have subjected the administra- 
tion of justice not to public opinion, but to influences destructive of the 
interests which law seeks to maintain. We must recognize that this diffi- 
culty in justice according to law may be minimized, but not wholly 
obviated. We must make a practical compromise. Experience has) 
shown that public opinion must affect the administration of justice / / 
through the rules by which justice is administered rather than through vv 
direct pressure upon those who apply them. Interference with the uni-t 
form and scientific appUcation of them, when actual controversies arisS;^ 
introduces elements of uncertainty, caprice, and deference to aggressive 
interests which defeat the general security. But if public opinion affects 
tribunals through the rules by which they decide, as these rules, once 
established, stand till abrogated or altered, it follows that the law will 
not respond quickly to new conditions. It will not change until ill effecte 
are felt — often not until they are felt acutely. The economic or political| 
or moral change must come first. While it is coming and imtil it is so 
definite and complete as to affect the law and formulate itself therein, 
divergence between law and a growing public opinion is likely to be acute 
and to create much dissatisfaction. We must pay this price for the cer- 
tainty and uniformity demanded by the general security. It should be 
said, however, that consciousness of this inherent difficulty easily leads 
lawyers to neglect the importance of reducing this difference in rate of\ 
growth between law and pubUc opinion so far as possible. "^ 

S. Popular Underestimation of the Difficulties in Administering Justice 

Much popular dissatisfaction with justice according to law arises from 
a popular assumption that the administration of justice is an easy task 
to which anyone is competent. If the task of law may be described in 
terms of social engineering, laws may be compared to the formulas of 
engineers. They sum up the experience of many courts with many cases 
and enable the magistrate to apply that experience without being aware 
of it. In the same way the formula enables the engineer to utilize the 
accumulated experience of past builders even though he could not of 
himself work out a step in its evolution. The lay public are no more com- 
petent to construct and apply the one formula than the other. Each re- s/ 
quires special knowledge and special preparation. But the notion that 
any one is competent to understand what justice requires in the intricate 
controversies and complicated relations of a modem urban community 
leads to all manner of obstacles to proper standards of training for the 
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bar, to low standards of qualification for judicial office, and to impatience 
of scientific methods and a high measure of technical skill. This notion 
was especially strong in pioneer America, and its influence may be seen 
in extravagant powers of juries, lay judges of probate, and legislative or 
judicial attacks upon the authority of precedents in most of the States of 
the South and West. In criminal law it is usually manifest in legislation 
committing the fixing of penalties to trial juries, not perceiving that the 
trier, in order to determme the facts fairly, ought not to know certain 
things without which, on the other hand, the penalty cannot be fixed in- 
telligently. Popular judgments are reached by labeling acts according 
to certain obvious characteristics. A judge, on the other hand, must 
examine carefully into all the details of the act, the conditions, internal 
and external, under which it was done, its motive and its consequences. 
Hence his judgment may well differ from that of the man in the street, 
although they apply the same moral standard. The man in the street is 
likely to regard this disagreement as proof of defects in the administra- 
tion of justice. Yet courts do not sit to register his judgment on such 
data as he has but to do what the sober judgment of the community 
would dictate upon the basis of all the facts. 

It is not generally realized how much the public is interested in 
maintaining the highest scientific standards in the administration of jus- 
tice. It is the most certain protection against corruption, prejudice, class 
feeling, and incompetence. Publicity is important, but it is impossible 
to invoke public indignation in every case, nor is it always evoked in the 

Cright cases. Our main reliance must be put in the training of bench and 
bar, whereby the judges form habits of seeking and appl3ring principles 
when called upon to act, and the lawyers are able to subject their deci- 

t sions to expert criticism. The latter is especially important. The daily 
cHticism of trained minds, the knowledge that nothing which does not 
conform to the principles and received doctrines of scientific law will 
escape notice, will do more than any other agency for the every-day 
purity and efficiency of courts of justice. But as things are today the 
best trained element of the bar more and more does its chief work out of 
court, and wholly avoids criminal cases. Thus in our large cities the 
most effective check upon the administration of justice. becomes inopera- 
tive, and this special difficulty is added to the inherent difficulty involved 
in public reluctance to admit the necessity of scientific justice and the 
training of bench and bar which it presupposes. 
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4> Papular Impatience of Restraint 

Law involves restraint and regulation with the sheriff and his posse or 
the police force in the background to enforce it. As a society becomes 
more complex, as it carries further the division of labor, as it becomes 
more crowded and more diversified in race and in habits of life and 
thought, the amount of restraint and regulation must increase enormously. 
But however necessary and salutary this restraint, men have never been 
reconciled to it entirely; and most American communities are still 
so close to the frontier that pioneer hostility toward discipline, good 
order, and obedience is still often a latent instinct in the better class of 
citizens. The very fact that the restraint of the legal order is in some 
sort a compromise between the individual and his fellows makes the 
individual, who must abate some part of his activities in the interest of his 
fellows, more or less restive. In a time of absolute democratic theories 
this restiveness may be acute. The feeling that each individual, as an 
organ of the sovereign democracy, is above the law which he helps to 
make, fosters disrespect for legal methods and legal institutions and a 
spirit of resistance to them. Thus the administration of justice accord- 
ing to law is made more difSicult. Whether the law is enforced or is not 
enforced, dissatisfaction wUl result. 

Popular impatience of restraint is aggravated in the United States 
by political and legal theories of "natural law." As a political doc- 
trine, they lead individuals to put into action a conviction that con- 
formity to the dictates of the individual conscience is a test of the va- 
lidity of a law. Accordingly, jwcotb will disregard statutes in perfect good 
faith, as in the Sunday-closing prosecutions in Chicago in 1908. In the 
same spirit a well-known preacher wrote not long since that a prime cause 
of lawlessness was enactment of legislation at variance with the law of na- 
ture. In the same spirit a sincere and, as he believed, a law-abiding labor 
leader declared in a Labor Day address that he would not obey mandates 
of the courts which deprived him of his natural "rights." In the same 
spirit the business man may regard evasion of statutes which interfere 
with his canying on business as he chooses as something entirely legiti- 
mate. In the same spirit public officials in recent addresses have com- 
mended administrative violation of the legal rights of certain obnoxious 
persons, and one of the law officers of the federal government has pub- 
licly approved of mob violence toward such persons. Such examples 
at the top of the social scale do not make for respect for law at the 
bottom. 
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6. Inherent Limitations on Effective Legal Action 

There are certain limitations inherent in the administration of justice 
through legal machinery — at least, through any of which we have knowl- 
edge — ^which prevent the law from securing all interests which ethical 
considerations or social ideals indicate as proper or even desirable to be 
secured. Five such limitations are of much importance in connection 
/ ^th the criminal law. These are: (1) Difficulties involved in ascertain- 
ment of the facts to which legal rules are to be applied, so that, especially 
in certain types of case, it is difficult to discover the offender or there is 
danger of convicting the innocent; (2) the intangibleness of certain 
duties which morally are of much moment but legally defy enforcement, 
as, for instance, many duties involved in the family relation to which 
courts of domestic relations or juvenile courts seek to give effect; (3) the 
subtlety of certain modes of infficting injury and of modes of infringing 
important interests which the legal order would be glad to secure effec- 
tively if it might; (4) the inapplicability of the legal machinery of rule 
, and sanction to many human relations and to some serious wrongs, and 
\ (6) the necessity of relying upon individuals to set the law in motion. 
Three of the limitations just enumerated call for some notice. In- 
trigue may seriously disturb the peace of a household. The subtle meth- 
ods by which grievous wrongs may be done in this way have been the 
theme of playwright and novelist for generations. One court, indeed, has 
tried the experiment of enjoining a defendant from flirting with a plain- 
tiff's wife. But the futiUty of legal interference in such cases is obvious 
and is generally recognized. In no other cases is self-redress so persis- 
tently resorted to nor so commonly approved by the public. Again, 
many cases are too small for the ponderous machinery of prosecution and 
yet may involve undoubted and serious wrongs to individuals. How to 
deal with the small annoyances and neighborhood quarrels and petty 
depredations and small-scale predatory activities which irritate the mass 
of an urban population but do not seem to involve enough to justify the 
expensive process of the law is by no means the least of the problems of 
the legal order in the modem city. Here as elsewhere we must make a 
practical compromise, and whatever the compromise, many will needs be 
dissatisfied. Finally, law will not enforce itself. We must in some way 
stimulate individuals to go to the trouble of vindicating it; and yet we 
must not suffer them to use it as a means of extortion or of gratifying 
spite. Our rules must obtain in action, not merely lie dormant in the 
books. But if they are to obtain in action, the authority which prescribes 
them must be so backed by social-psychological power as to be in a posi- 
tion to give them effect as motives for action in spite of coimtervailing 
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individual motives. Hence the notorious futility of two sorts of lawmak- 
ing which are very common: (1) Lawmaking which has nothing behind 
it but the sovereign imperative, in which the mere words ''be it en- 
acted" are relied upon to accomplish the end sought, and (2) lawmaking 
which is intended to ''educate" — ^to set up an ideal of what men ought 
to do rather than a rule of what they shall do. To a large extent law de- 
pends for its enforcement upon the extent to which it can identify social 
interests with individual interests, and can give rise to or rely upon 
individual desire to enforce its rules. In criminal law the desire of the 
offender to escape and the desire of his friends and relatives that he 
escape, are strong and active. Unless the desires of other individuals 
may be enlisted in the service of the law, administrative machinery is 
likely to fall into an easy-going routine, readily manipulated in the inter- 
est of offenders, and the law in the books to become wholly academic, 
while somethmg quite different obtams in action. 

Few appreciate the far-reaching operation of the foregoing limitations 
upon legal action. There is constant pressure upon the law to " do some- 
thing," whetiier it may do anything worth while or not. In periods of 
expansion the tendency to call upon law to do more than it is adapted to 
do is especially strong. The result is sure to be failure and the failure 
affects the whole legal order injuriously. 

« 

Inherent Difficulties in All Criminal Justice 

1, Public Desire for Vengeance 

Historically, one of the origins of criminal law is in summary com- 
munity self-help, in offhand public vengeance by a more or less orderly 
mob. Regulation of this public vengeance, giving rise to a sort of orderly 
lynch law, is one of the earliest forms of criminal law. The spirit which 
gave rise to this institution of summary mob self-help in primitive society 
is still active. It has its roots in a deep-seated instinct, and must be 
reckoned with in all administration of criminal justice. Moralists and 
sociologists no longer regard revenge or satisfaction of a desire for ven- 
geance as a legitimate end of penal treatment. But jurists are not agreed. 
Many insist upon the retributive theory in one form or another, and 
Anglo-American lawyers commonly regard satisfaction of public desire 
for vengeance as both a legitimate and a practically necessary end. This 
disagreement is reflected in all our criminal legislation. Statutes enacted 
at different times proceed upon different theories. Indeed, the usual 
course is that adherents of one theory of penal treatment will procure 
one measure, and adherents of a different theory another, from law- 
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makers who have no theory of their own. For nothing is done with so 
little of scientific or orderly method as the legislative making of laws. 

Administration is necessarily affected by the fundamental conflict 
with respect to aims and purposes which pervades our penal legislation. 
But apart from this, the conflicting theories are also at work in admin- 
istration. One magistrate paroles freely; another may condemn the 
system of parole. One executive pardons freely, another not at all. One 
jury is stem and as like as not acts upon the revenge theory; another 
jury is soft-hearted. One judge is systematically severe and holds that 
crime niust inevitably be followed by retribution; another is systematic- 
ally lenient, and many others have no system or policy whatever. Thus 
the fact that we are not all agreed, nor are we ourselves agreed in all our 
moods, infects both legislation and administration with uncertainty, in- 
consistency, and in consequence ineflSciency. All attempts to better this 
situation must reckon with a deep-seated popular desire for vengeance in 
crimes appealing to the emotions, or in times when crimes against the 
general security are numerous. Lawyers know well that the average 
client is apt to be eager to begin a criminal prosecution. He is not satis- 
fied to sue civilly and obtain compensation for an injury. He insists 
upon something that will hurt the wrongdoer, and is willing to pay 
liberally to that end. It has taken a long time to eliminate the revenge 
element from the civil side of the law. Indeed, traces still remain there. 
On the criminal side this element is still vigorous. The general security 
requires us to repress self-help, especially mob or mass self-help. Also we 
must strive to meet the demands of the moral sentiment of the com- 
munity. These considerations constrain us to keep many things in the 
criminal law which are purely retributive, and thus serve to preserve a 
condition of fundamental conflict between different parts of the S3rstem. 
Undoubtedly the law and its administration should reflect the sober 
views of the commimity, not its views when momentarily inflamed. But 
the sober views of the average citizen are by no means so advanced on 
this subject as to make a wholly scientific system possible. 

2. A Condition of Internal Opposition in Criminal Law Due to Historical 

Caitses 

As has been said, criminal law exists to maintain social interests as 
such; but the social interest in the general security and the social interest 
in the individual life continually come into conflict, and in criminal law, 
as everywhere else in law, the problem is one of compromise ; of balancing 
conflicting interests and of securing as much as may be with the least 
sacrifice of other interests. The most insistent and fundamental of 
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social interests are involved in criminal law. Civilized society presup- 
poses peace and good order, security of social institutions, security of the 
general morals, and conservation and intelligent use of social resources. 
But it demands no less that free individual initiative which is the basis 
of economic progress, that freedom of criticism without which political 
progress is impossible, and that free mental activity which is a pre- 
requisite of cultural progress. Above all it demands that the individual be 
able to Uve a moral and social life as a human being. These claims, which 
may be put broadly as a social interest in the individual life, continually 
trench upon the interest in the security of social institutions, and often, 
in appearance at least, run counter to the paramount interest in the 
general security. Compromise of such claims for the purpose of securing 
as much as we may is pecuUarly difficult. For historical reasons this diffi- 
culty has taken the form of a condition of internal opposition in criminal 
law which has always impaired its efficiency. As a result there has been 
a continual movement back and forth between an extreme solicitude for 
the general security, leading to a minimum of regard for the individual 
accused and reliance upon summary, unhampered, arbitrary, administra- 
tive punitive justice, and at the other extreme excessive solicitude for 
the social interest in the individual Ufe, leading to a minimum of regard 
for the general security and security of social institutions and reliance 
upon strictly regulated judicial punitive justice, hampered at all points 
by checks and balances and technical obstacles. In England the medieval 
legal checks upon pUnitive justice were followed by the rise of the Star 
Chamber and other forms of executive criminal administration. This 
was followed by the exaggerated legalism of a common-law prosecution. 
The latter, carried to an extreme in nineteenth-century America, is 
being followed hard today by the rise of administrative justice through 
boards and commissions. The over-technical tenderness for the offender 
in our criminal law of the last century is giving way to carelessness of 
violation of the constitutional rights of accused persons and callousness 
as to administrative methods of dealing with criminals, real or supposed, 
in the supposed interest of efficient enforcement of penal laws. It hap- 
pens that within the present century Cleveland has seen both sentimental 
tenderness toward accused persons and Draconian judicial severity in 
action. In this contrast, familiar to the citizens of Cleveland, may 
be seen a picture in miniature of what has always gone on in the history 
of criminal law. 

Criminal law has its origin, historically, in legal regulation of certain 
crude forms of social control. Thus it has two sides from the beginning. 
On the one hand, it is made up of prohibitions addressed to the individual 
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in order to secure social interests. On the other hand, it is made up of 
Jimitations upon the enforcement of these prohibitions in order to secure 

^ the social interest in the individual life. In Anglo-American criminal 
law, as a result of the contests between courts and king in seventeenth- 
century England, the accused came to be thought of not as an offender 
pursued by the justice of society, but as a presumably innocent person 
pursued by the potentially oppressive power of the king. The common 
law, declared in bills of rights, came to be thought of as standing between 
the individual and the state, and as protecting the individual from 
oppression by the agents of the state. No efficient administration of 
criminal law in a large urban population is possible under the reign of 
such a theory. But we have abandoned it in places only. Despite an 
obvious reaction, it still determines many features of American criminal 
prosecution. Moreover, we must not forget that it is but a historical 

(^orm of one of the two elements of which criminal law is made up. 

S. The Close Connection of Criminal Law and Administration with Politics 

Criminal law has a much closer connection with politics than the civil 
^ side of the law, and this operates to its disadvantage, particularly in re- 
spect of administration. There is relatively little danger of oppression 
through civil litigation. On the other hand, there has been constant 
fear of oppression through the criminal law. In history drastic enforce- 
ment of severe penal laws has been employed notoriously to keep a people 
or a class in subjection. Not only is one class suspicious of attempts by 
another to force its ideas upon the community under penalty of prosecu- 
tion, but the power of a majority or even a plurality to visit with punish- 
ment practices which a strong minority consider in no way objectionable 
is liable to abuse. Whether rightly or wrongly used, this power puts a 
strain upon criminal law and administration. Also criminal prosecu- 
tions are possible weapons of offense and defense in class and imlustrial 
conflicts. Hence suspicion arises that one side or the other may get an 
advantage through abuse of the prosecuting machinery, giving rise to 
political struggles to get control of that machinery. Thus considera- 
tions of efficient securing of social interests are pushed into the back- 
ground, and the atmosphere in which prosecutions are conducted be- 
comes political. In practice the result is, when the public conscience 
is active or public indignation is roused, to be spectacular at the expense 
of efficiency. When the public conscience is sluggish and public atten- 
tion is focused elsewhere, the temptation is to be lax for fear of offending 
dominant or militant political groups. 
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4* The Inherent Unreliability of Evidence in Criminal Cases 

Inherent unreliability of evidence upon which tribimals must proceed 
affects all departments of judicial administration of justice. But in 
criminal law, where passions are aroused, where the consequences are so 
serious, where imscrupulous persons are so apt to be arrayed on one side 
or the other, the difficulties growing out of the necessity of rel3ring upon 
human testimony are grave. Psychologists have demonstrated abimd- 
antly the extent to which errors of observation and unsui^cted sugges- 
tion affect the testimony of the most conscientious. Undoubtedly 
there is much practical psychology and trained intuition behind the com- 
mon-law rules of evidence; but they are based largely on the psychology 
of the jury rather than on that of the witness. The problem of l3ring 
witnesses, defective observation, and suggestion, as affecting proof in 
criminal cases, has yet to be studied scientifically by American lawyers. 
The maxims and presumptions in which we express our practical experi- 
ence in these connections are too much of the rule-of-thumb type, and are 
apt to be merely pieces to move in the procedural game between prose- 
cutor and accused. 

Moreover, in the administration of criminal law the inherent unre- 
liability of oral evidence of witnesses is aggravated by three circumstances. 
On the one hand there is the bad influence of police esprit de corps. The 
unfortunate convictions of Beck and Edalji in England, which will long 
remain classical examples of convictions of the innocent in modem times, 
were clearly traceable to deter:mination of the police to convict innocent 
men whom they had erroneously assumed to be guilty. The testimony 
of experienced trial kwyers who have written memoirs or reminiscences 
is uniform to the effect that the testimony upon which prosecutors 
must chiefly rely is apt to be so colored and warped as to be subject to 
grave doubt. Seijeant Ballantine, whose long experience in prosecut- 
ing and defending entitled him to speak with authority, says that esprit 
de corps, antipathy toward the criminal classes, the habit of testifying so 
that it ceases to be regarded as a serious matter, and the temptation 
which besets police officers to communicate opinions or theories to the 
press, thus ''pledging themselves to views which it is damaging to their 
sagacity to retract," so operate as to cause serious and even fatal miscar- 
riages of justice. The student of criminology may verify this abundantly 
by study of American criminal trials. Yet from the nature of the case 
such testimony is the best available. 

In some part police esprit de corps is counteracted by the activity of 
habitual defenders of criminals and activity of friends and relatives of the 
accused. But these are often more available and more efficacious in the 
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service of the guilty than of the innocent. Getting witnesses out of the 
way or silencing them or modifying their testimony by importunity, so- 
cial pressure, intimidation, appeals to race solidarity, or sympathy are 
thoroughly familiar matters to the observer of criminal justice in action, 
and the memoirs and reminiscences of criminal trial lawyers show that 
nothing new in these respects has been devised in the modem American 
city. Caleb Quirk, Esq., of AUbi House, in the early part of the last cen- 
tury, would be quite at home in any of our cities today. 

We are dealing here with an inherent difficulty. Yet much may be 
done to mitigate it which we are not doing. (1) If scientific methods of 
criminal investigation were employed at the very beginning and the 
preparation of the general run of criminal cases in the prosecutor's office 
were as thorough and systematic as the preparation of the civil cases, for 
example, of a pubUc service company, the opportunities for subornation 
that have made the aUbi notorious and the opportunity for suppression of 
evidence would be much lessened. (2) If the administration of oaths 
and the formaUties of reception of evidence in all stages of a criminal 
proceeding and before all tribunals were such as to impress those who 
take part with the seriousness of what is going on, some part of the 
notorious perjury which attends the administration of justice might be 
precluded. (3) A better organized and better trained and better dis- 
ciplined bar might eliminate the type of practitioner that promotes sub- 
ornation and grows rich on systematic and scientific suppression of evi- 
dence and silencing of witnesses. It is noteworthy that incorporation of 
the lower branch of the legal profession in England had the effect of 
driving out a low type of soUcitor which still thrives in large numbers 
with us. But for the most part we must hope that study of the psy- 
chology of testimony will reveal better methods of ascertaining facts in 
criminal prosecutions than those which are now available. Until such 
methods come we must reckon with unreUability of evidence as a for- 
midable inherent difficulty. 

5, The Wider Scope for Administrative Discretion Required in Criminal 

Law 

As compared with the adjustment of civil relations, criminal law in- 
volves a much greater scope for discretion. Much that may be done 
mechanically in matters of property and contract, and hence with as- 
siu*ance that improper influences are excluded by the perfection of the 
machinery, must be done by the individual judgment of judges or pubUc 
officers when we are dealing with human conduct, and hence is open to all 
the distiu*bing influences that may be brought to bear upon the individual 
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human being. It is one of the difficult problems of all law to maintain a 
due proportion between detailed rules and judicial or administrative dis- 
cretion. In criminal law the dangers involved in such discretion are 
obvious. The power which it involves is large and is peculiarly liable to 
abuse. Moreover, the consequences of abuse are serious, involving life 
and liberty, where on the civil side of the law the effects extend rather to 
property. But there are two circumstances in criminal law that require 
a wide discretion on the part of prosecutors and magistrates: (1) In the 
administration of criminal law the moral or ethical element plays a large 
part, and purely moral or ethical matters do not lend themselves to 
strict rules. (2) As we now think, penal treatment is to fit the criminal 
rather than punishment to fit the crime. Hence whether there shall be a 
prosecution and what shall be done to and with the convicted offender 
after prosecution must be left largely to the discretion of someone. 
Even when we sought to make the punishment fit the crime the impos- 
sibility of a mathematically constructed system of penalties became 
manifest, and sentence, within wide limits, was a matter for the discre- 
tion of the trial judge. In those days notorious inequalities in sentences 
bore constant witness to the liability of unfettered discretion to abuse, 
even in the best of hands. In England, review of sentences by the Court 
of Criminal Appeal is relied upon to meet this particular danger. In the 
United States the tendency is to entrust the nature and duration of penal 
treatment to some administrative board. But whichever course is 
taken the beginning and continuation as well as the details of the ulti- 
mate result of a criminal prosecution must be left largely to the dis- 
cretion of someone, with all which that may imply. 

6. Inherent Inadequacy of Penal Methods 

On the civil side of the law the modes of enforcement have become 
very efficacious. If A dispossesses B of land, the sheriff may put A out 
and B back in possession. If A dispossesses B of a chattel, the sheriff 
may take it from A and give it back to B. If A does not convey to B as 
he promised, an officer of the court may make a deed to which the law 
gives the effect of the promised conveyance. If A does not pay a debt 
he owes B, the sheriff may sell A's goods and pay B out of the proceeds. 
No such thoroughgoing remedies are available in criminal law. To guard 
against further harm from a particular offender, and to guard against 
others who might repeat the offense, society reUes upon fear as a deter- 
rent. It attempts to create a wide-spread fear of punishment and to 
bring this fear home to the particular offender. Preventive justice, in 
such matters as are dealt with by the criminal law, must be confined 
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within narrow limits, since it involves undue interference with the free- 
dom of action of individuals. Accordingly, in the great mass of cases the 
criminal law can only step in after an offense has been committed. But 
the system of protecting society by creating a general fear of punish- 
ment encounters two inherent difficulties: (1) Experience has shown that 
fear is never a complete deterrent. The venturesome will believe they 
can escape. The fearless will be indifferent whether they escape. The 
crafty will believe they can evade, and enough will succeed to encourage 
others. (2) Threats of punishment are often likely to defeat themselves. 
The zeal of lawmakers frequently imposes penalties to which juries will 
not agree that offenders should be subjected. It sometimes defines acts 
as criminal for which juries will not agree to see men punished. Thus we 
get so-called dead-letter laws, which weaken the authority of law and 
destroy the efficacy of fear as a deterrent. Sometimes, indeed, it has 
happened that courts did not have sympathy with over-severe laws or 
extreme penalties and warped the law to prevent conviction. Our 
criminal procedure still suffers from the astuteness of judges in the past 
to avoid convictions at a time when all felonies were punishable with 
death. However efficient the administration of criminal law, it will be 
necessary to make some allowance for this inherent difficulty. 

7. The Tendency to Pvi Too Great a Burden on the Criminal Law 

It is a great disadvantage to the criminal law that it is so interesting in 
action to the la3rman. Criminal law is the type of law which figures 
chiefly in the morning papers; hence when the la3rman thinks of law, he 
is almost certain to think of criminal law. Moreover, because of a well- 
known hmnan instinct, the la3rman's short and simple cure for all ills is to 
hurt somebody. Hence every lay lawmaker tiuns instinctively to the 
criminal law when he comes to provide a sanction for his new measure, 
and every new statute adds one more to the mass of prescribed penalties 
for which a criminal prosecution may be invoked. It is impossible for 
any legal machinery to do all which our voluminous penal legislation 
expects of it. Serious study of how to make our huge annual output of 
legislation effective for its purpose without prosecutions and giving up 
the naive faith that finds expression in the common phrase, " there ought 
to be a law against it," as an article in the legislative creed, would do 
much for the efficiency of criminal law. 
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CHAPTER m 

GENERAL DIFFICULTIES 

Prevalence op Dissatisfaction with Criminal Law and Its 

Administration 

DISSATISFACTION with criminal law and its administration is 
neither a local nor an American phenomenon. It was world 
wide at the beginning of the second decade of the present cen- 
tury. For the past seven years other matters have occupied men's 
thoughts. But there are signs already that agitation for improvement is 
breaking out again or will soon break out again in many lands. In Italy 
a commission is now at work upon a new criminal code and promises a 
thoroughgoing reform, especially in procedure. Certain causes operating 
throughout the civilized world, and affecting all administration of 
criminal justice in the present generation, must be taken into account in 
any critical appraisal of the workings of the criminal law in a particular 
locality. 

New Demands Upon Law 

Law, it has been said, ''is but the skeleton of social order." It must 
be "clothed upon with the flesh and blood of morality." In a time of 
unrest and doubt as to the very foundations of belief and of conduct, 
when absolute theories oS morals and supernatural sanctions have much 
less hold upon the mass of the people than when our institutions were 
formative, and as a consequence conscience and individual responsibility 
are relaxed, law is strained to do double duty, and much more is expected 
of it than in a time when morals as a regulating agency were mor^ 
efficacious. In an era of secularization in which the law is looked to for 
much that was formerly conceived as in the domain of the church and 
the home, in an urban, industrial society in which, for example, truancy 
and incorrigibility of children may be matters for a court rather than for 
household discipline, we must expect that the legal administration ofj 
justice will be affected sensibly. 

1. The Problem of Enforcement 

In the present century new demands upon law and new social condi- 
tions involved in our urban, industrial civilization have made enforce- 
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ment of law a conspicuous problem in legal science. In a simpler, more 
homogeneous, less crowded society it was assimied that the enforcing 
machinery and the efficiency of its operation were not matters of concern 
to the lawyer. He might think of law as the declared will of the State. 
In that event he would say that his business was to know and interpret 
and apply the declaration of the State's will. If the precepts in which 
that will was declared were not enforced, the trouble lay, not in the law, 
but in the supineness or incompetency or corruption of the executive 
officials whose duty it was to execute the law. Or he might think of law 
as a body of principles of justice, discovered by hiunan experience of con- 
duct and decision, and only formulated by legislator or court or jurist. 
In that event, if they were not enforced, he was inclined to say that it 
was because they ought not to be enforced ; because they were not soimd 
or accurate formulations of the principles revealed by history and tested 
by experience. Or, again, he might think of law as a formulation of 
moral or ethical principles, deriving their real authority from their in- 
herent justice. In that case he was likely to think that they would 
largely enforce themselves because of their appeal to the conscience of 
the individual. Nor was this wholly imtrue at a time when the program 
of law was relatively simple and the reasons behind the relatively few 
laws were apparent on the surface to almost any thoughtful man. But 
when the area of legal interference becomes greatly enlarged, as it must 
be in the complex urban industrial society of today; when law has an 
ambitious program of interposing in almost every field of human activity 
and regulating human conduct in all its forms and relations, the reasons 
behind the multitude of legal precepts contained in our voluminous 
criminal codes and administrative regulations are not readily apparent, 
and often may well be disputed by those who are able to perceive them. 
The lawyer, trained in ideas which were appropriate to the simple legal 
program of the past, is likely to assume today that enforcement of the 
law is nothing of which he need think. Accordingly, when in the en- 
deavor to secure newly pressing interests ambitious but inexpert re- 
formers turn to penal legislation and add new sections to the overbur- 
dened penal code, or the public become alarmed in a time of reconstruc- 
tion and unrest and threaten an orgy of drastic penal legislation, the 
lawyer whose habit has been to study the justice of rules, rather than the 
enforcement of them, is in no position to give effective assistance. Much 
of popular distrust of the legal profession is due to this change in the 
conditions to which legal theories are to be appUed, while the theories 
still obtain. 
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£. The Demand far Concrete Justice 

In the nineteenth century, with a simple program of preserving the 
general security in a primarily rural agricultural society, we were wont to 
think of justice in terms of the abstract claims of abstract human beings. 
Today emphasis is put rather upon concrete justice in the individual case. 
We are not so ready to admit, as an excuse for failure of justice in par- 
ticular cases, that ''John Doe must sufifer for the commonwealth's sake." 
It is felt that abstractly just rules do not justify results that fall short of 
justice, and that injury to John Doe may be avoided if we bestir our- 
selves to find more effective legal and administrative devices. Hence 
today legal proceedings are judged by their results in action, not by their 
conformity to some abstract, ideal scheme. Features of the administra- 
tion of justice which were regarded patiently in the middle of the nine- 
teenth century are spoken of now with impatience in a community in 
which conservation of time and effort has become important, and men 
have learned from modem business and industrial engineering to think 
in terms of results. The lawyer has been trained to think of the general 
or average result reached in a type or class of cases, and the demand of 
the present century for results in individual cases conflicts with his 
traditional ideas. Adjustment of legal thinking and judicial methods to 
this demand for concrete justice— to a large extent a legitimate demand 
in the conditions of today — ^must go forward slowly in the nature of 
things, and will long contribute to an unsatisfactory admmistration of 
law in certain types of case in which the demand is particularly insistent 
and the legal tradition is specially averse thereto. 

S. The Demand for Irhdimdualization 

One of the most insistent demands of today is for individualization of 
criminal justice — ^for a criminal justice that will not turn recidivists 
through the mill of justice periodically at regular intervals, nor, on the 
other hand, divert the youthful occasional offender into a habitual 
criminal by treating the crime, in his person, rather than the criminal. 
The nineteenth century was hostile to individuaUzation and to adminis- 
trative discretion, which is the chief agency of individualization, seeking 
to reduce the whole administration of justice to abstractly just, formal, 
rigid rules, mechanically administered. This was true the world over. It» 
was specially true, and true to an exaggerated degree, in America, because 
of the poUtical ideas of the Puritan, who believed men should be "with 
one another, not over one another," of poUtico-legal ideas that grew out 
of contests between courts and crown in seventeenth-century England, of 
experience of the American colonists with executive and legislative jus- 
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tice, and of pioneer jealousy of administrative and governmental action. 
The result was to impose shackles of detailed rules and rigid procedure 
upon every sort of judicial, administrative, and governmental activity. 
In practice there was a general policy of " can't." No agency of govern- 
ment was to be allowed to do anything beyond a necessary minimum. 
Hence we got rigid, detailed procedure and hard and fast schemes of 
penal treatment, lest prosecutor or court or prison authorities do some- 
thing spontaneously in view of the exigencies of a particular case — ^we 
got a procedure governed by a code, rather than by rule and custom of 
the court, as at common law; we got in some states a police discipline 
shackled by checks that deprived it of all real efficacy, and we got in 
many states constitutional obstacles to legislation in the form of detailed 
requirements as to the generality of laws, as to what should appear in 
legislative journals, and as to title and repeal. It should be emphasized 
that this spirit, which hampers effective criminal justice so seriously, 
has no necessary connection with an economic poUcy of laisaez faire. 
Whatever the policy of a society may be as to interference with or regu- 
lation of men's general activities or economic activities or business rela- 
tions, it is no part of a laiasez faire policy to leave individual criminal 
activity as free as possible to follow its own comrse. The spirit of hamper- 
ing judicial and administrative agencies was due rather to faith in ab- 
stract rules and in machinery as inherently efficacious, and to lack of 
faith in official action as such for any purpose, than to any economic 
y policy. Without regulating many things, the law may yet set out to deal 
I effectively with what it does attempt to regulate or to prevent. 

Changed Ideas as to the End of Criminal Law 

1. The Passing of the Retributive Theory 

Our traditional criminal law thinks of the offender as a free moral 
agent who, having before him the choice whether to do right or wrong, 
intentionally chose to do wrong. In the nineteenth century we believed 
that justice consisted in imposing upon this wilful wrongdoer a penalty 
exactly corresponding to his crime. It was not a question of treatment of 
this offender, but of the exact retribution appropriate to this crime. We 
know today that the matter is much more complicated than this simple 
theory assumes. We know that criminals must be classified as well as 
crimes. We know that the old analysis of act and intent can stand only 
as an artificial legal analysis and that the mental element in crime pre- 
sents a series of difficult problems. We recognize that in order to deal 
with crime in an intelligent and practical manner we must give up the 
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retributive theory. But this means that we must largely make over our 
whole criminal law, which was rebuilt around that theory in the last two 
centuries, and that work is going on slowly all over the world. The con- 
dition of criminal law calls for continuous intelligent bringing to bear 
upon the problem of securing social interests by law and upon the de- 
tailed applications of that problem — ^for the bringing to bear upon them 
of every resource of legal and social and medical science. We shall 
achieve lasting results neither by some analytical scheme or rigid system 
worked out logically in libraries on the sole basis of books and law re- 
portS; as some lawyers seem to hope, nor by abandoning the experience 
of the pasty preserved in the law reports, and turning exclusively to ad- 
ministrative, non-legal, expert agencies, which is the hope of many lay- 
men. Pending this making over of criminal law we must expect that 
many features of the administration of criminal justice will remain un- 
satisfactory. 

£. IncreoMd Regard for Hunuin Personality 

Today we feel that when the law confers or exercises a power of con- 
trol the legal order should safeguard the human existence of the person 
controlled. Thus the old-time sea law, with its absolute power of the 
master over the sailor, described in action by Dana in Two Years Before 
the Mast J the old-time ignominious punishments that treated the hiunan 
offender like a brute, that did not save his hiunan dignity — all such 
things have been disappearing as we come to take account of the social 
interest in the individual hmnan life and to weigh that interest against 
the social interest in the general security on which the last century in- 
sisted so exclusively. This feeling for the human dignity, the hmnan life, 
of the offender is somewhat different from the feeling for abstract in- 
dividual liberty and consequent system of checks upon prosecution and 
safeguards of accused persons and loopholes for escape which developed 
inAnglo-American criminal lawfor historical reasons from the seventeenth 
to the nineteenth century. Until it crystallizes in well-settled and well- 
understood legal and administrative policies, imtil proper compromises 
between the interest in the individual hiunan life and the general security, 
security of social institutions, and general morals are worked out at 
many points, there is likely to be vacillation, uncertainty, and ineffi- 
ciency in the administration of criminal justice. This will be true espe- 
cially at the two extremes of a prosecution — ^the beginning in police dis- 
cretion when an offense has been committed, and the end in penal treat- 
ment of the convicted offender. Cleveland has seen in somewhat acute 
form a phenomenon that is to be seen in criminal justice throughout the 
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world, and is merely an incident of changing ideas as to what we are 
doing through the criminal law and why we are doing it. The effect in 
unsettling the administration of criminal law is unfortunate. Discontait 
with the results of some of the newer methods of penal treatment is not 
unlikely to lead to temporary reaction to older methods, which will but 
aggravate the difficulty. Partly these newer methods and their results 
have been misunderstood and misrepresented. Partly results which are 
justly objected to are due to the inevitable crude fmnblings involved in 
all application of new methods. Naturally the public is impatient. But 
we can no more return to the old methods than we can return to horse- 
cars or ox-teams or flails or sickles. We must go forward scientifically and 
not vacillate between extreme experiments along new lines and reaction- 
ary reversions to methods that belong wholly to the past. 

3, New Developments in Psychology and Psychopathology 

Medical science has all but undergone a rebirth within a generation. 
Within a generation psychology has risen to a practical science of the 
first importance, with far-reaching applications on every side. Psycho- 
pathology has overturned much that the criminal law of the past had 
built upon. Indeed, the fimdamental theory of our orthodox criminal 
law has gone down before modem psychology and psychopathology. The 
results are only beginning to be felt. One result is a just dissatisfaction 
on the part of the medical profession with what they observe in judicial 
administration of justice and legal treatment of criminals. In prevention, 
in criminal investigation as a preliminary to prosecution, in the trial of 
issues of fact and in penal treatment we have much to learn from the 
physician and psychologist and psychopathologist. But during the 
period of transition in which we are learning it and are learning how to 
use it there will be much experimenting and some fmnbling and much 
dissatisfaction. 

The Present Condition op Criminal Law 

As a result of the several causes suggested above, the criminal law of 
today, throughout the world, is made up more or less of successive 
strata of rules, institutions, traditional modes of thought, and legislative 
provisions representing different and inconsistent ideas of the end of 
criminal law, the purpose of penal treatment, and the nature of crime. 
This is true especially in Anglo-American criminal law. With us all 
stages of development and all theories and all manner of combinations of 
them are represented in rules and doctrines which the courts are called 
upon to administer. Indeed, all or many of them may be represented in 
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l^islative acts bearing the same date. The result is that our criminal 
law is not internally consistent, much less homogeneous and well or- 
ganized. Even if the administrative machinery were all that it should 
be and the personnel of administration were all that it should be, the 
condition of criminal law of itself would impede satisfactory administra- 
tion. 

Unfortimately, criminal law never attained the systematic perfection 
that marks the civil side of the law in Roman law, and is beginning to be 
found on the civil side of Anglo-American law. Until the criminal law is 
studied as zealously and scientifically and is regarded by teachers, stu- 
dents, lawyers, and judges as being as worthy of their best and most 
intelligent efforts as is the civil side of the law, the administration of 
criminal justice will continue to fall short of public expectation. 
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CHAPTER IV 

AMERICAN DIFFICULTIES 

Conditions for Which American Criminal Law and Procedure 

Were Shaped 

TO UNDERSTAND the administration of criminal justice in 
American cities today we must first perceive the problems of ad- 
ministration of justice in a homogeneous, pioneer, primarily agri- 
cultural community of the first half of the nineteenth century, and the 
difficulties involved in meeting those problems with the legal institutions 
and l^al doctrines inherited or received from seventeenth-century Eng- 
land. We must then perceive the problems of administration of justice 
in a modem heterogeneous, urban, industrial community and the diffi- 
culties involved in meeting those problems with the legal and judicial 
machinery inherited or received from England and adapted and given 
new and fixed shape for pioneer rural America. 

Professor Sumner called attention to the importance of an under- 
standing of frontier or pioneer conditions in the study of American 
politics. "Some of our worst political abuses," he said, "come from 
transferring to our now large and crowded cities maxims and usages 
which were convenient and harmless in backwoods country towns." This 
is no less true of our most serious legal abuses. It must be remembered 
that our judicial organization and the great body of our legal institutions 
and common law are the work of the last quarter of the eighteenth cen- 
tury and the first half of the nineteenth century. For practical purposes 
American legal and judicial history begins after the Revolution. In 
colonial America the administration of justice was at first executive and 
l^islative. American law reports begin at the end of the eighteenth 
century. The America for which seventeenth-century English legal in- 
stitutions and eighteenth-century English law were received and made 
over was not at all the America in which those institutions and that law 
must function today. Our great cities and the social and legal problems 
to which they give rise are of the last half of the nineteenth century. 
Many are of the last quarter of that century. Our largest city now con- 
tains in 326 square miles a larger and infinitely more diversified popula- 
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tion than the whole 13 States when the federal judicial organization 
which has served so generally as a model was adopted. The last State of 
the Union was opened to settlement by the white man within a genera- 
tion. Except perhaps in the narrow fringe of original settlements along 
the Atlantic coast, rural conditions prevailed everywhere within the 
memory of those now living, and in any part of the coimtry one need do 
little more than scratch the surface in order to come upon the pioneer. 
Thus our law and our legal institutions got the stamp of the pioneer while 
they were formative. 

Our Anglo-American judicial and prosecuting organization, criminal ] 
law and criminal procedure, as they grew up and took shape in the fore 
part of the last century, presuppose a homogeneous people, jealous of its 
rights, zealous to keep order, and in sympathy with institutions of gov- 
emment which it understands and in which it beUeves— a people which, 
in all matters of moment, will conform to the precepts of law when they 
are ascertained and made known, which may be relied upon to set the 
machinery of the law in motion of its own initiative when wrong ha^ been 
done, and to enforce the law intelUgently and steadfastly in the jury-box. 
In other words, they presuppose an American farming community of the 
first half of the nineteenth century. We are emplojring them to do justice 
in a heterogeneous, diversified, crowded city population, containing ele- 
ments used to being trodden on by those in authority, ignorant of our 
institutions, at least in all but form, with good reason suspicious of gov- 
ernment as they have known it, and hence often imbued with distrust of 
all government, loth to invoke legal machinery, of which they think in 
terms of the social conditions in another part of the world, and incUned to 
think of a jury trial as some sort of man himt, not knowing the nature of 
the proceedings that have gone before nor appreciating the manifold i 
guarantees by which at common law an accused person is assured ev ery \ 
faciUty for a full defense. 

The Administration op Criminal Justice in the First Half of the 

Nineteenth Century 

1. The Criminals and Conditions of Crime 

At the outset we must notice the different type of criminal and dif- 
ferent conditions of crime for which our formative institutions were 
shaped. The occasional criminal, the criminal of passion, and the men- 
tally defective, were the chief concern of the criminal law, and its task 
was to restrain them in a homogeneous community imder pioneer or rural 
conditions, in a society Uttle diversified economically and for the most 
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part restrained already by deep religious conviction and strict moral 
training. So far as it was necessary to deal with vice it was the rough, 
virile vice of a vigorous stock that lived out-of-doors. Organized pro- 
fessional criminality on a large scale, operating over the whole country, 
was unknown. The occasional band of robbers or of cattle thieves could 
be dealt with by a sheriff and a posse. Commercialized vice on a large 
scale, extending its operations over many localities, was imknown. Large 
cities with a diversified, shifting industrial population, with extreme 
divergencies of economic condition, with rapid and easy communications 
with other like centers, with a population moving back and forth daily in 
swarms to a business center and crowding a great voliune of business into 
a few hours, did not afford opportunities for speciaUzed professional 
crime. Such conditions have come upon us slowly in some parts of the 
country, but with extreme rapidity in others, as in Cleveland. In either 
event they have come upon an administrative and judicial machinery 
made for rural communities and sunply added to or patched from tune to 
time to meet special emergencies. The professional criminal and his ad- 
visers have learned readily to use this machinery and to make devices in- 
tended to temper the application of criminal law to the occasional 
offender a means of escape for the habitual offender. Experience has 
shown this in all our cities. But the " Mortality Tables " in the report on 
Prosecution* and the examples of the facility with which old offenders 
take advantage of the series of mitigating agencies, set forth in Chapter 
II of the report on Criminal Courts, tell the story eloquently. 

2. Administrative Machinery 

We inherited from England a medieval system of sheriffs, coroners, 
and constables, devised originally for a rural society and easily adapted to 
pioneer rural conditions. The town marshal was a constable with no 
civil functions and some added powers and duties. He went out of office 
with every political change. He kept order and did an occasional bit of 
detection in the event of a sensational crime. A police force, as we now 
know it, is an institution of the nineteenth century, and, unhappily, our 
police organization and administration have been affected to no small 
extent by ideas derived from the older, pre-urban regime. What is par- 
ticularly noticeable about the nineteenth-century Anglo-American ad- 
ministrative system is its lack of organization, decentralized responsi- 
bility, and abimdant facilities for obstruction in comparison with means 
for effective achievement of results. As a rule, none of these officials was 

iPp. 7, 9, andll. 
134] 



answerable to any one but the electorate. He codperated with other 
officials or thwarted them as his fancy or the exigencies of politics might 
dictate. Elach locality had its own administrative officer, acting on his 
own judgment, and responsible to no superior, and the execution or non- 
execution of laws therein was its own affair. 

This decentralization, division of power, and hampering of admin- 
istration was part of the system of checks and balances to which we 
pinned our faith in the last century. It has been said that our institu- 
tions were the work of men who believed in original sin and were imwill- 
ing to leave open any door for the intrinsically sinful official which they 
could possibly close. To this Puritan jealousy of administration we 
added a pioneer jealousy of administration. '' The unthinking sons of the 
sagebrush," says Owen Wister, "ill tolerate anything which stands for 
discipline, good order, and obedience; and the man who lets another 
command him they despise." Such has always been the spirit of the^ 
pioneer, and institutions shaped by that spirit are well adapted to a 
pioneer society. But in a crowded urban society, in holding down the 
potentially sinful administrative official we give the actually sinful pro- 
fessional criminal his opportunity, and in insuring a latitude of free 
individual self-assertion beyond what they require for the upright, we 
give a dangerous scope to the corrupt. The local conditions of cities de- 
mand centralization and organization of administrative agencies, coordi- 
nation of responsibility with power, and reliance upon personality rather 
than upon checks and balances as emphatically as a pioneer, rural com- 
munity demands decentralization, division of power, independent mag-| 
istracies, and checks upon administration. 

5. English Criminal Law at the Revolution 

When, at the end of the eighteenth century and in the early nine- 
teenth century, we began to build an American criminal law with re- 
ceived English materials, the memory of the contests between courts and 
crown in seventeenth-century England, of the abuse of prosecutions by 
Stuart kings, and of the extent to which criminal law might be used as an 
agency of religious persecution and political subjection, was still fresh. 
Hence a hundred years ago the problem seemed to be how to hold down 
the administration of punitive justice and protect the individual from 
oppression under the guise thereof, rather than how to make criminal 
law an effective agency for securing social interests. English criminal 
law had grown out of royal regulations of smnmary local self -redress and 
had been developed by judicial experience to meet violent crimes in an 
age of force and violence. Later the necessities of more civilized times 
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had led to the development in the court of Star Chamber of what is now 
the common law as to misdemeanors. Thus one part of the English law 
of crimes as we foimd it at the Revolution was harsh and brutal, as 
befitted a law made to put down murder by violence, robbery, rape, and 
cattlcHstealing in a rough and ready community. The legislation in New 
York at the end of the eighteenth century which abolished the death 
penalty for felonies other than murder, and the English legislation of the 
legislative reform movement in the fore part of the nineteenth century, 
was chiefly concerned in doing away with the brutaUties of the old law as 
to felonies. Another part of the English law of crimes at the Revolution 
seemed to involve dangerous magisterial discretion, as might have been 
expected of a body of law made in the council of Tudor and Stuart kings 
in an age of absolute government and extreme theories of royal preroga- 
tive. Puritan jealpusy of subordination and administration, pioneer self- 
reliance, and inherited fear of political oppression by governmental 
agencies, since the colonists had had experience of the close connection of 
law with politics, were decisive of oiu* shaping of this body of criminal 
law at the time when it was formative. In particular these things had 
three important results: 

(1) They led nineteenth-century American law to exaggerate the 
compUcated, expensive, and time-consuming machinery of a common- 
law prosecution, lest some safeguard of individual liberty be overlooked. 
It is only thus that we may understand the many steps set forth in 
Chapter III of the report upon the Criminal Courts. 

(2) They led to curtailings of the power of the judge to control the 
trial and hold the jury to its province, and to conferring of excessive 
power upon juries. These had their origin in colonial America, before 
true courts and judicial justice had developed, when juries were a needed 
check upon the executive justice of royal governors. They were added to 
through the need of checks upon royal judges. They were carried still 
further during the hostility to courts and lawyers and English legal insti- 
tutions that prevailed immediately after the Revolution. Finally, they 
got their fullest development in frontier communities in the nineteenth 
century. 

(3) Both had the result of enfeebling the administration of criminal 
law. But these enfeeblings did not work much evil in a time when crime 
was relatively rare and abnormal; when the community did not require 
the swift-moving punitive justice adjusted to the task of enforcing a 
voluminous criminal code against a multitude of offenders which we 
demand today. How they affect the enforcement of law today is shown 
strikingly in Table 2 of the report on Criminal Courts, and Tables 1, 2, 
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and 3 in the report on Prosecution. Unfortunately, when the conditions 
that call for a more effective criminal justice became acute, we had ceased 
to take the same interest in criminal law that had been taken early in the 
ninete^ath century, when the leaders of the legal profession achieved 
their most conspicuous triumphs in criminal cases, and in consequence 
there has been no such systematic expert consideration of how to give 
efficacy to criminal justice in the present as was devoted to the work of 
enfeebling it in the past. 

4* English Criminal Procedure at the Revolution 

As the substantive criminal law had been brutal in the spirit of a 
substitute for lynch law, so English criminal procedure had been brutal 
and unfair to the accused. The trial methods of seventeenth-century 
prosecutors and the conduct of seventeenth-century trial judges, imitated 
by some royal judges in eighteenth-century America, led to stringent 
provisions in our bills of rights for the protection of accused persons and 
for securing them a fair trial. Except in political prosecutions, criminal 
prosecutions in the English polity were privately conducted. Also there 
was no review of convictions except for error on the face of the formal 
record and no granting of new trials to the convicted. Both of these 
conditions were changed in American law. A local public prosecutor was 
set up in each locality. The practice of review of administrative con- 
victions before colonial legislatures and granting of new trials by colonial 
legislatures after judicial judgments made us familiar with review of 
criminal proceedings and led to a system of criminal appellate procedure. 
But the local prosecutor, the model whereof is the federal district attor- 
ney of the Judiciary Act of 1789, while suggested by the French procureur 
du roif was not made part of an organized administrative system, but in- 
stead was given complete independence as a sort of attorney general in 
peUo. In the federal system a certain control is had through the federal 
department of justice. In the States there is no such power. The local 
prosecutor and the attorney general may cooperate or may ignore each 
other or may clash as their dispositions or their politics lead them. The 
wide powers of local prosecutors, the lack of control over them, and the 
extent to which they may determine the whole course of law enforce- 
ment, without leaving a tangible record of what they have done and what 
they have undone, are beginning to attract attention. 

No officer in our large cities has so much real power with so little 
ostensible power. The easiest path to improper influence upon criminal 
justice is through the office of the public prosecutor, and there is much 
evidence that professional defenders of professional criminals and pro- 
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fessional extortioners from occasional offenders in more than one Ameri- 
can city understand this thoroughly. In a rural pioneer community with 
a small local bar, a small criminal docket, and only occasional terms of 
court, the public prosecutor had relatively little power. Grand juries had 
ample time to deliberate and did their work critically. What the public 
prosecutor did or failed to do was evident to and subject to criticism by 
alert and expert critics actively engaged in the courts. In the modem 
city, with congested criminal dockets, a crowded bar, the leaders of 
which seldom or never go into the criminal courts, and continuous ses- 
sions of court almost throughout the year, he is watched only by alert and 
expert professional defenders who often know the game of criminal jus- 
tice better than he does. There is no effective check upon him. The 
series of mitigating agencies which were introduced into our criminal 
justice under different conditions offer abundant opportunity to cover up 
his tracks, and the pressure of judicial busmess makes the common-law 
check of judicial approval, when required, a perfunctory ceremony. The 
chief pressing upon him is political, and this sort of pressure is easily ex- 
erted by politician-criminal-law practitioners as a means of defeating 
enforcement of the law. No feature of our administration of criminal 
justice calls for thoroughgoing study so urgently as the public prosecutor. 
Mr. Bettman's pioneer study of a prosecutor's office in action in an 
urban community should be pondered by every thoughtful lawyer. 

Review of convictions and granting of new trials by appellate courts 
were called for especially in America because of the need for judicial 
finding and shaping of the law which we were receiving from England 
and adapting to our conditions. When James Kent went upon the 
bench in New York in 1791 he tells us that there were no State law 
reports and nobody knew what was the law. Later there was need of 
judicial interpretation of the criminal codes which became common in the 
United States after the model of the French penal code of 1810. But 
this institution had the effect of enfeebling the administration of criminal 
law in that settlement of the law was then more important than punish- 
ment of the individual offender. Thus, in the second half of the nine- 
teenth century, when the law had become settled, new trials were granted 
constantly on academic legal points although no doubt of guilt could 
exist. There has been a marked change in this respect in the past two 
decades. Yet the function of finding the law for a pioneer community 
whose criminal law is formative, as the real function of a criminal appel- 
late tribunal rather than reviewing guilt or innocence of the accused, 
has impressed its spuit upon our whole system of review of convictions. 
How much it still affects our administration of justice may be seen by 
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comparing the reported decisions of an American supreme court with 
those of the English Court of Criminal Appeal. 

It will have been noted that all three of our American innovations 
upon seventeenth-century English criminal procedure were in the direc- 
tion of mitigation and afforded additional incidental opportunities for the 
guilty to escape. Accordingly, as English criminal justice is notoriously 
more feeble than criminal justice upon the Continent, American criminal 
justice is more feeble than English. What this means to the habitual 
offender is suggested by the statistics in Chapter I of the report on 
Police Administration. 

6. The System of Courts at the RevolvMon 

English judicial organization at the time of the Revolution was too 
arbitrary and involved to be taken as a model to be followed in detail in 
this country. Yet by eliminating the more obvious anomalies, a general 
outline could be perceived which was the model of our system of courts. 
For the purposes of criminal justice, beginning at the bottom, this was: 
(1) Local peace magistrates and local inferior courts with jurisdiction to 
examine and bind over for felonies and a petty jurisdiction over misde- 
meanors, subject to appeal to and retrial in the court of general jurisdic- 
tion; (2) a central court of general jurisdiction at law and over crimes, 
with provision for local trial of causes at circuit; (3) a supreme court 
of review. The defect in that scheme that appealed to the formative 
period of judicial organization was not its lack of unity, the multiplicity 
of courts or the double appeals, but its over-centralization for the needs 
of a sparsely settled community that sought to bring justice to every man. 
In a community of long distances in a time of slow communication and 
expensive travel central courts entailed intolerable expense upon litigants. 
Judicial organizations were devised with a view to bringing justice to 
every man's door. But the model was English at a time when English 
judicial organization was at its worst. For in the eighteenth century 
the English had not yet overhauled their system of courts. It had 
grown up by successive creation or evolution of new courts when new 
types of work arose or old tribunals ceased to function efficiently, so that 
some 74 courts existed, 17 of which did the work now done in England by 
three. Thus we took an archaic system for our model, and the circum- 
stances of the time in which our courts were organized tended to foster 
a policy of multiplication. As a result, we go on creating new courts at 
a time when the conditions of our large cities call for unification. 

A contributing factor in this decentralized judicial organization was 
the need of judicial ascertainment of the law in a new community already 
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adverted to. We had to devise a body of substantive criminal law in a 
time of rapid expansion. For more than a century the main energies of 
our judicial system were devoted to the working out of a consistent, 
logical, minutely precise body of precedents. To us the important part 
of the system was not the trial judge who tried and sentenced the ac- 
cused, but the judge of the appellate court who availed himself of the 
occasion given by the prosecution to develop the law. We judged the 
judicial system rather by the written opinions filed in its highest court 
than by the efficient functioning of its prosecuting machinery. Our eyes 
were fixed upon the task of providing rules. It is no wonder that our 
failure to devote equal attention to application and enforcement of rules 
too often allowed the machinery designed to give effect to the rules to 
defeat the purposes of law in their actual operation. If one reads the 
report upon the courts in Cleveland with this historical background in 
mind, he will imderstand many things. The rise of special problems, such 
as those which come before juvenile courts and our urban courts of 
domestic relations, the great increase in police regulations, especially of 
traffic regulations since the advent of the automobile, the increased op- 
portimities for professional crime and consequent large-scale organiza- 
tion of criminal enterprises, the presence in our cities of large groups of 
aliens, as well as of citizens of foreign birth and no little race solidarity, 
the resulting colonies in our cities of large numbers of persons not trained 
in the ideas which our legal polity presupposes, and the complex economic 
organization, with its incidental results of reciuring times of imemploy- 
ment and continual inflow and outflow of laborers — ^all these things affect 
court organization as well as police and prosecutor. They call for strong 
peace magistrates, well organized and provided with ample facilities. 
They call for a single court of criminal jurisdiction, in which the steps in 
a prosecution may be reduced to a minimum — ^a court well organized and 
continually in session. All this is very far from the system we inherited 
from the nineteenth century. 

6. The Bench at the Revolution and in the Nineteenth Century 

As has been said, the administration of justice in colonial America 
was at first executive and legislative, rather than judicial. Legislative 
new trials persisted imtil the end of the eighteenth century, legislative 
appellate jurisdiction until the middle of the nineteenth century, and 
legislative divorces imtil the last quarter of the nineteenth century. 
Judicial justice was only just establishing itself at the time of the Revolu- 
tion, and came to its own in the last decades of the eighteenth century 
and the beginning of the nineteenth. In the colonies the courts were 
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maimed by la3rmen, with the occasional exception of the chief justice, 
and in some of the colonies the royal chief justices did not so conduct 
themselves as to inspire confidence in lawyers as judicial magistrates. At 
the time of the Revolution it was beginning to be thought advisable to 
have judges learned in the law. But many of the States relied upon 
judges without legal training until well into the nineteenth century. 
Thus, two of the three justices in New Hampshire after the Revolution 
were la3rmen, and the Chief Justice of Rhode Island from 1819 to 1826 
was a farmer. 

Three factors brought about a wholly different attitude toward the 
bench from that which has obtained in England since 1688. Here, as in 
so many cases in American legal and political institutions, we derive 
from seventeenth-century rather than from eighteentli-century England. 
The politics-ridden bench of the Stuarts rather than the independent 
judiciary of modem England was the original model. The federal con- 
stitution and the federal judiciary act of 1789 set a better model and, on 
the whole, the federal courts have kept to the best traditions of a com- 
mon-law bench. Also the appointive State courts, with permanent 
tenure, at the end of the eighteenth century and in the first half of the 
nineteenth century, were manned by judges of the highest type, who 
made that period a classical one in the history of Anglo-American law. 
But the hostility to courts and lawyers due to economic causes after the 
Revolution, and the radical democratic movement of the next genera- 
tion, with its leveling tendencies, its tendency to carry out abstract 
political theory to its logical conclusions, and its cult of incompetency, 
which is so often a by-product of democracy, combined to work a gradual 
change. Hostility to Federalist judges, some of whom, it must be ad- 
mitted, followed the example of political judges in England too closely, 
had much to do with the first experiments with an elective bench. Thus 
a complete change took place in the mode of choice and tenure of judges 
which became general after 1850. 

In rural pioneer America the elective short-term judge did not work 
badly, although it is significant that the great names which are the 
ornaments of American judicial history belong, with scarcely an excep- 
tion, to the era of appointed judges with permanent tenure. Today 
judges in rural jurisdictions chosen at the polls and for relatively short 
terms are, on the whole, reasonably satisfactory. But the elected short 
term bench has not achieved what its adherents expected of it, and has 
achieved some other things which have a bad influence upon the admin- 
istration of justice. 

It may be shown from the debates in constitutional conventions by 
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which elective judges were provided for that the advocates of that sys- 
tem expected to put the judges into the closest touch with the people, to 
make them responsive to public opinion, to subject them to the pressure 
of popular criticism and to liberalize the administration of justice. Eng- 
lish law, which we were receiving and making over, was looked upon with 
suspicion by a large part of the community and it was thought that a 
permanent judiciary was over-technical. This feeling had some justifica- 
tion in the obstinacy with which some strong judges adhered to English 
rules and practices simply as such, and in the impossibility of administer- 
ing justice in the nineteenth century by the formal, involved, artificial 
common-law procedure of the eighte^ath century. But what the new 
system of choosing judges actually did was to subject the bench to pro- 
fessional political pressure, to make judges responsive to political con- 
siderations rather than to public opinion, and, in the long run, to insure 
at most a mediocre bench which has proved more narrowly technical and, 
on the whole, less Uberal in practice than appointed judges with per- 
manent tenure in the few jurisdictions which retained that system. On 
the other hand, the judges elected for short terms soon lost effective con- 
trol over the administration of justice, and common-law traditions of 
legal proceeding became seriously impaired. Lack of control over the 
trial bar on the part of judges who cannot afford to antagonize and can- 
not msist upon expedition and high ethical forensic standards of conduct 
without imperiling their positions is a chief cause of the unnecessary 
continuances and postponements, the difficulties in obtaining juries, the 
wranglings of coimsel and the ill treatment of witnesses which have cast 
discredit upon American criminal trials. It is significant that these 
things are almost unknown in jurisdictions in which judicial tenure is 
permanent and secure. 

Moreover, the putting of the bench into politics and the modes of 
thought of the pioneer resulted in breaking down the common-law stan- 
dards of decorum and of judicial propriety. How far this decadence of 
dignity and decorum may go is strikingly illustrated in the report on 
Criminal CJourts. The habitual presence of the higher type of lawyer in 
the civil courts has prevented such things as are of common occurrence 
in inferior criminal tribunals. But the judicial Bamum and even the 
judicial mountebank are well-known characters in most American juris- 
dictions today, and they are fostered by a system imder which, in the 
large city, a magistrate must keep in the pubUc eye in order to hold his 
place. Even more serious is the careless, slip-shod despatch of business 
which develops in courts conducted without regard for decorum — a 
method which lends itself to such things as are described in Chapter III 
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of the report on Prosecution, and Chapter V of the report on Criminal 
Courts. The nadir is reached when campaign funds for judges are raised 
by subscription from those who practise or have litigation before them. 
That the public should see and feel that justice is done is scarcely less 
important than the actual doing of justice. Order, decorum, and judicial 
dignity, in fact, promote the despatch of business. More than this, they 
promote respect for law and confidence in the work of the courts. No one 
should wonder at the prevalence of perjury in courts so conducted as to 
make the administration of oaths and the giving of testimony perfunc- 
tory acts, done offhand in the midst of Babel. No one should wonder at 
the lack of public confidence in the administration of justice by courts 
which appear to be conducted by whispered confidential communica- 
tions with politicians and criminal-law practitioners of doubtful repute, 
rather than by solemn public proceedings in open court. All these things 
are natural results of putting the bench into politics under the conditions 
of the modem city. One of the chief items in any program of improve- 
ment must be to free the court-rooms of our lower tribunals from the 
atmosphere of crudity and coarseness given them by the "Jefferson 
Brick" era of American politics, confirmed in them by the pioneer, and 
accentuated by the press of work, mixed population, and crowd of low- 
grade lawyeris in the large city. 

7. The Bar At and After the Revolution 

At the Revolution the bar was hardly more than beginning in this 
country. The colonies had little need of lawyers until after the middle 
of the eighteenth century. With the rise of judicial justice administered 
by courts in place of executive justice and legislative justice which pre- 
vailed during the greater part of the colonial period, a tendency to go to 
England for legal education began to appear, and there were a few good 
lawyers in more than one colony at the Revolution. After the Revolu- 
tion law and lawyers were in much disfavor; the law, because it could not 
escape the odium of its English origin in the period of bitter feelings after 
the war, lawyers, because they alon^ seemed to thrive in the economic 
disorganization and disturbed conditions that followed peace. These 
circumstances and the radical democratic notions of the Jeffersonian era 
determined our professional organization. 

In England, as now, the legal profession was organized in two 
branches. The upper branch, barristers or coimselors, were alone eligible 
for judicial office and had exclusive exercise of the fimction of advocacy. 
This branch was well organized in societies coming down from the Middle 
Ages, had high professional traditions, professional discipline, control of 
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admission to its ranks, and a decayed i^stem of legal education which, 
nevertheless, was capable of being modernized and made effective. The 
lowOT branch, attorneys, soUcitors, did the work of cUent-caretaking and 
acted as agents for their clients in Utigation. Although some American 
jurisdictions made a distinction between coimselors and attorneys, it 
soon came to little in practice, and '' attorney and coimselor " became the 
American rule. But the attorney furnished the model rather than the 
coimselor. The profession was not organized in any real sense. As in 
the case of attorneys and solicitors in England, each court had its roll of 
practitioners,|there was no professional discipline, the power of the courts 
to remove from the roll was exercised in flagrant cases only, and the 
training was wholly by apprenticeship. Thus the bar was largely depro- 
fessionalized. In rural circuits the close daily contact of a small bar, each 
well known to his fellows, served to maintain traditional professional 
standards. But with the obsolescence of the practice of going circuit and 
the rise of large urban bars, containing niunbers who are wholly unknown 
to their fellow practitioners, it ceased to be possible to keep up traditional 
standards in this way. Gradually also a differentiation took place and 
three well-defined groups became set off from the main body of the bar, 
namely, a well-educated, well-trained stratum at the top, an imeducated, 
imtrained, or ill-trained stratum at the bottom, and a small group of 
none too scrupulous poUtician-lawyers. The practice of criminal law 
came to be almost exclusively the domain of the two last. 

Readers of English fiction of the fore part of the last century will 
remember the condition of the lower branch of the profession in England 
at that time as there portrayed. Sampson Brass, Dodson & Fogg, and 
Quirk, Gammon & Snap are types that we recognize perfectly today. In 
Engkmd incorporation of the lower branch of the profession, with the 
consequent introduction of discipline, professional feeling, and require- 
ments of education and professional training, have effected a reform. We 
have moved more slowly. In the last quarter of the nineteenth century 
the rise of bar associations was the beginning of better things. These 
associations have done much for professional organization, professional 
ethics, and professional discipline. But they are voluntary organiza- 
tions, and it has happened in some cities, and may happen anywhere, 
that the lower strata of the bar, seeing the advantages of volimtary or- 
ganization, have formed organizations and exercised a sinister influence 
upon the administration of justice. 

Three stages may be perceived in the development of the American 
bar. The first stage is marked by the leadership of the trial lawyer. The 
great achievements of the bar were in the forum, and the most conspicu- 
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OU8 success was success before juries in the trial of criminal cases. The 
bench and the legislature were recruited from the trial bar. The law 
was largely fashioned to be a body of rules for use in the trial of causes. 
This stage lasted until the Civil War and still persists in some rural com- 
munities. In a second stage leadership passed to the railroad lawyer. 
The proof of professional success was to represent a railroad company. 
The leaders of the bar were permanently employed as defenders in civil 
causes and their energies, their ingenuity, and their learning were exer- 
cised in defeating or thwarting those who sought relief against public ser- 
vice companies in the courts. But where the bench was elective, because 
of popular suspicion of those companies, judges and legislators were 
seldom chosen from these leaders. Hence criminal law became the al- 
most exclusive field of the lower stratum of the bar, and the recognized 
leaders in ability and learning ceased to be the official leaders as judges, 
prosecutors, and lawmakers. Today leadership seems to have passed to 
the cUent-caretaker. The office of a leader of the bar is a huge business 
organization. Its fimction is to advise, to organize, to reorganize, and 
direct busines enterprises, to point out dangers and mark safe channels 
and chart reefs for the business adventurer, and in our older communities 
to act, as one might say, as a steward for the absentee owners of our 
industries. The actual administration of justice in the courts interests 
him only as it discloses reefs or bars or currents to be avoided by the 
pilot of business men. Thus the leaders of the bar in the cities are com- 
ing to be divorced not only from the administration of criminal justice, 
but from the whole work of the courts, and the most effective check upon 
judicial administration of justice is ceasing to be operative. 

It may be conceded that the economic causes which have turned the 
energies of the ablest and best trained in the profession into client-care- 
taking are inexorable, and that we may not hope to divert the leaders to 
less remunerative work and work of less magnitude with respect to the 
economic interests involved. But it does not follow that those who 
practise chiefly in the courts, and especially those who do the bulk of the 
work in criminal cases, should be uneducated, ill trained, and undis- 
ciplined. 

Corporate organization of the bar, as at common law, and as both 
branches of the legal profession are now organized in England, and proper 
educational standards, both preliminary and professional, are items of the 
first moment in any plan for improving the administration of justice in 
our large cities. In such cities there must be many lawyers of foreign 
birth or foreign parentage. To confine the practice of law to any group, 
racial or linguistic or economic, would be to exclude other groups from 
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their just share in making, interpreting, and appl3ring the law, and thus 
to deprive them of their just share in a polity which is primarily legal. 
But it is vital that these lawyers should know the spirit of our polity; and 
that is the spirit of our common law. The mere rule-of-thumb train- 
ing in local law and procedure or in meager generalities of definition and 
abstract principle which most of them now get in night law schools gives 
no adequate conception of our law nor of our legal institutions. How- 
ever good their intentions, they cannot use the machinery of a common- 
law prosecution intelUgently with such training, and it is no wonder that 
our legal system functions badly in their hands. Chapter III of the re- 
port on Prosecution, disclosing methods at variance not only with jus- 
tice, but with the whole spirit of our institutions, should be read with 
these things in mind. 

8. Penal Treatment at the End of the Eighteenth Century 

Modem criminal science begins in the second half of the eighteenth 
century, after the classical treatise of Beccaria on crimes and punish- 
ments. But the movement for a rational and humane penal treatment 
which that treatise began did not affect our law till the end of the eigh- 
teenth century, when legislation began to provide imprisonment rather 
than death as a pimishment for all but a few felonies. Thus our penal 
treatment was grafted on a system that proceeded on radically different 
ideas. The jail system, inherited from England, did not work badly in 
small country county-seats in the fore part of the nineteenth century, 
but became intolerable in the large city of the present century. The 
American Prison Congress was not organized till 1870, and the American 
Institute of Criminal Law and Criminology not until 1910. In other 
words, our system of penal treatment, experimental in its inception and 
grafted on a bad system, has had not much more than a century in which 
to develop, has been studied scientifically for not much more than a 
generation, and before it was much more than worked out for the con- 
ditions of agricultural America has had to be applied, as well as we might, 
to the predominantly urban America of today. These facts explain 
much. 

The Problbms of Criminal Justice in the American City op Today 

1. Reshaping of the Svbatantive Criminal Law 

From the foregoing discussion it will have been seen that before our 
criminal justice may function satisfactorily the chaotic, internally incon- 
sistent, to a large extent anachronistic, condition of our substantive 
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criminal law must be taken in hand. Both the report on Prosecution and 
the report on the Criminal Courts bring out the relative disproportion in 
the time devoted to civil as compared with criminal litigation. It is not 
that the former receives too much judicial attention, but that we have 
acquired a habit of neglecting the latter. This is true no less of the sub- 
stance of the law. We have made great strides in the civil side of the law 
in a generation. Much has been done in civil procediu^ in the last two 
decades. But criminal law has stood still, and with a few notable ex- 
ceptions in one or two localities criminal procedure remains what it was 
fifty years ago. Thus the neglect of the criminal law by the leaders of the 
bar, reflected in neglect of it in our law schools, bears fruit in a backward 
condition which is full of advantage to the law breaker and to those who 
make their livelihood by representing him. What we have to do is 
nothii^ less than to reshape the substantive criminal law so as to main- 
tain the general security and the security of social institutions, and at the 
same time maintain the social interest in the human life of every individ- 
ual, under the circumstances of the modem city; and we must do this 
upon the basis of traditional rules and principles in which the latter was 
chiefly regarded, and yet were warped in their application by those who 
regarded only the former. 

This is too large a subject for the city. As things are it calls for 
nothing less than a ministry of justice, at least in each of our larger 
States; for oiu* so-called departments of justice are but offices for legal 
advice to State officers, for representation of the State in its civil litiga- 
tion, and for advocacy in the courts of review in criminal causes. In the 
federal government the Department of Justice is more. There it is a 
well-organized prosecuting bureau. But nowhere is it organized to study 
the functioning of our legal institutions, the application and enforcement 
of law, the cases in which and reasons for which it fails to do justice or 
to do complete justice, the new situations which arise continually and 
the means of meeting them, what legislation achieves its purpose and 
what not and why, and thus to give expert and intelligent guidance to 
those who frame and those who administer our laws. In the rural, 
agricultural society of the past, the judiciary committees of the two 
houses of the legislature could do efficiently so much of this as was 
needed. Today, even if our crowded legislative sessions allowed the 
time, no legislative committee is competent to the highly specialized 
work required. In consequence, conmiissions are provided from time to 
time to study particular subjects. But their work is not coordinated, 
there is no continuity in what they do nor in what successive legislatures 
do, and the whole process is wasteful, expensive and ineffective. A 
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ministry of justice in the foregoing sense was proposed by Jeremy Ben- 
tham during the English legislative reform movement of the last cen- 
tury. It was approved by the Conference of Bar Association Delegates 
at the meeting of the American Bar Association in 1917. It was rec(»n- 
mended in 1918 by a Parliamentary Commission headed by Lord Hal- 
dane as one of the chief items in a plan for reconstruction of the British 
administrative system.^ It deserves to be kept in mind by American 
lawyers as one of the things to be provided in the inevitable reconstruc- 
tion of our administrative system in a country in which the center of 
gravity has definitely shifted to the city. 

S. Organization of the AdministraJtion of Justice 
It is no less urgent, and more immediately practicable, to organize 
the administration of justice as a whole and in all its branches, to prune 
the accumulation of checks and mitigating agencies which discourage 
prosecuting witnesses and afFord opportunity of escape to the guilty 
i^ithout profiting the innocent (see, for example, the manner in which 
preliminary examinations are conducted in the Municipal Court, as dis- 
closed in the report on Prosecution), to coordinate responsibility and 
power, putting both in a few conspicuous officials charged with authority 
to supervise and direct and plan and enforce their policies, and with 
responsibiUty for the due functioning of criminal justice, and to correlate 
the judicial and administrative agencies, so that, instead of acting inde- 
pendently, and sometunes in conflict, they will operate with one known 
policy in all things and will not be able to shift responsibiUty from one 
to the other or let it fall down between them, as in the Raleigh prosecu- 
tion. Only in this way is it possible to insure an efficient machine to 
dispose of the great volume of prosecution required in the modem city 
and enforce the great mass of police regulation demanded by the con- 
ditions of urban life. 

Specifically, three points are to be urged: 

(i) Unificaiion of Courts 
The system of courts should be unified. An administrative head 
should be provided with large powers of organizing judicial business, of 
systematizing the assignment of cases to judges and judges to types of 
work, of appljdng the judicial force where the exigencies of the work de- 
mand, and of applying it upon that work to the best advantage. Thus, 
in place of rotation of judges dictated by political exigencies, the person- 
nel of the bench would be employed systematically and intelligently, as 
the size and importance of the work demand. Also he should have power, 

^See Judge Cardozo's '' Ministry of Justice,'' 35 Harv. L. Rev. 113. 
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in connection with a council of judges, to initiate and detennine policies 
so that the imseemly spectacle of two judges of coordinate jurisdiction 
applying the same law in two wholly different ways in two adjoining 
rooms shall come to an end, and he should be responsible for the due 
functioning of the judicial system in all these respects. 

(it) Organization of the Proseciding System 

The prosecuting system should be unified. The administrative head 
of the system should have full power to control and responsibility for 
the acts of his subordinates. He should be required to keep proper rec- 
ords of all that goes on in the course of a prosecution from the beginning, 
with recorded reasons for his action in types of proceeding where the law, 
made for simpler conditions, now requires what has become a perfunc- 
tory approval by the court. He should be a part of an organized general 
prosecuting system of the State, not a wholly independent functionary. 
Note, for example, in the report on Prosecution the extent to which the 
public prosecutor may, if he chooses, neglect to assist the court of review 
with proper briefs or arguments. No publicity attends his neglect of 
that duty, and he has it in his power to present the State's side of a 
criminal appeal or not, wholly as he likes. In the same way he may 
cooperate with or operate independently or even thwart the police, and 
they are in a like position with respect to him. Criminal investigation 
and preparation of causes for trial have reached a high degree of develop- 
ment. But our prosecuting system is not adapted to the one, and except 
in sensational cases, its methods with respect to the other are usually 
crude in comparison with those employed in civil litigation. If nothing 
else were to be considered, the mere waste of energy involved in an unor- 
ganized prosecuting system ought not to be tolerated in view of the 
volume of criminal business in the courts of a modem city. To no small 
extent the effectiveness of English criminal justice is due to the centralized 
administrative supervision exercised by the Director of Public Prosecu- 
tions. His vigilant scrutiny of what is done and what is not done by local 
prosecuting agencies has no parallel in our State prosecuting organiza- 
tion. 

(Hi) Organization of Administrative Agencies 

All administrative agencies, including the work now done in con- 
nection with the administration of justice by sheriffs, coroners, clerks, 
bailiffs, and probation officers, should be unified and organized under a 
responsible head, put in proper relation to the head of the judicial sys- 
tem, so as to eliminate friction and insure uniform policies in judicial and 
administrative action. This administrative head should have the power 
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to detennine the details of organization as circumstances require, to 
systematize and supervise, to initiate and enforce policies, and to set up 
such technical and expert adjuncts to the court as the business before it 
may require. He should be responsible for the proper functioning of this 
part of the administration of justice. He could easily save enough by 
proper organization and improved administrative methods to justify his 
position on that score alone. If for no other reasons, organization of the 
administrative agencies of our judicial system is demanded by considera- 
tions of expense. The cost of administering criminal justice in the mod- 
em city by methods devised for wholly different conditions precludes 
doing many things as they should be done, while wasting money in doing 
other things that need not be done, or in doing them in clumsy and ex- 
pensive fashion. The enormous sums of money which we spend each 
year in the judicial administration of justice and its administrative inci- 
dents must eventually invite scrutiny of the mode in which those sums 
are employed. Through the fault of no person, but because of the sys- 
tem made for other times and different conditions, they are not employed 
to the best advantage. Nor can they be so long as city and county ad- 
ministration of justice go on parallel and independent in the same urban 
area, overlapping in many things, duplicating machinery unnecessarily, 
and without effective correlation of activities. Other functions of gov- 
ernment are requiring and will continue to require increased expenditui^s 
and exacting taxation. Every source of expense that competes with 
them must justify itself by economy and efficiency. Here as elsewhere 
these things are not to be had through a decentralized congeries of inde- 
pendent functionaries, but by organization, system, supervision, and 
concentrated responsible authority. 

S. Adegiiate Provision for Petty Prosecutions 

Comparison of the facilities provided for and time spent upon small 
civil causes as compared with small criminal causes calls for serious 
reflection. The statistics on this head in the report on Prosecution and 
the report on Criminal Courts may be duplicated in almost any metropol- 
itan area, and are a reproach to American administration of justice. It is 
at this point that the administration of criminal justice touches imme- 
diately the greatest number of people. It is at this point that the great 
mass of an urban population, whose experience of law is too likely to have 
been only an experience of arbitrary discretion of police officers and off- 
hand action of magistrates, tempered by political influence, might be 
taught the spirit of our institutions and made to feel that the law was a 
living force for securing their interests. Such extra-legal proceedings as 
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those by summons in the municipal prosecutor's office, proceedings with 
no warrant in law and hence no legal safeguards that may easily degen- 
erate into violation of constitutional rights under color of legal authority, 
should give way to a proper administrative organization whereby the 
courts in our large cities could function legally as bureaus of justice. The 
legal profession as a whole has little interest in petty prosecutions. But 
for the very reason that these proceedings are in consequence withdrawn 
from the field of active scrutiny by the bulk of the profession our bar 
associations should be zealous to see that adequate provision is made for 
them. Few of the leaders of the profession are aware of the actual situa- 
tion, and when the facts are stated publicly, some of the best, most pub- 
licHspirited, and most respected members of the bar are not imlikely to 
assiune that such things cannot be true and to denounce those who reveal 
them as agitators or muck-rakers. 

4- Preventive Methods 

Preventive justice is no less important than preventive medicine. If 
we think of the legal order in terms of social engineering, it must be evi- 
dent that sanitary engineering is not the least important feature. Pre- 
vention at the source rather than penal treatment afterward must be a 
large item in dealing with crime. Cleveland is well awake to this, and 
has well-organized institutions for social work. But no survey would be 
complete that did not emphasize the importance of correlating these in- 
stitutions and agencies with police, prosecution, judicial orpmization, 
and agencies of penal treatment. There ought to be no possibility of mis- 
understanding, friction, or cross-purposes. And this requires that the 
administrative agencies connected with the administration of justice 
be imified and organized under a responsible head. 

6. Justice in Family Relations 

Conditions of crowded urban life, periodical unemployment, shifting 
of labor from city to city, and economic pressure threaten the security of 
the social institutions of marriage and the family and call for special 
consideration in organizing the courts of our large cities. Administra- 
tion of justice in relations of family life is difficult for two reasons: one 
is that it involves questions on the borderline between law and morals, 
where, from its very nature, law is least efficacious; the other is that 
proper judicial adjustment of controversies involving those relations 
calls for wide discretion and yet they involve matters more tender than 
any that can come before tribunals. Such questions must be dealt with 
as a whole, not piecemeal, partly in criminal prosecutions, partly in 
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juvenile courts^ partly in petty proceedings before magistrates, and 
partly in courts having jurisdiction to appoint guardians. They must be 
dealt with by strong judges with large experience and trained intuitions. 
Anything less is a denial of justice to the mass of the population which 
cannot afford protracted legal proceedings in many courts. Anything 
less is a menace to the most fundamental of social institutions. To 
achieve these things the courts and administrative agencies connected 
therewith must be unified so that causes may be disposed of as a whole, 
without repeated partial threshings over of the same straw in separate 
proceedings, and so that causes that call for strong judges may receive 
the treatment they deserve without regard to the siuns of money in- 
volved. 

6. Unshackling of Administration 

Above all, effective administration of criminal justice in the modem 
American city calls for an unshackling of administration from the bonds 
•imposed when men who had little experience of popular government and 
much experience of royal government sought to make rules do the whole 
work of the legal order. The principle involved in the constitutional 
separation of powers is really no more than the principle involved in all 
specialization. Certain things which involve special training or special 
competency or special attention are done better by those who devote 
thereto their whole time or their whole attention for the time being. 
Hence if the officers of a court may best gather and study statistics of 
judicial administration to the end that such administration be improved; 
if they may best conduct psychological laboratories or psychopatholog- 
ical examinations or laboratories for the study of criminals, there is really 
nothing in the nature of a court to prevent. There is no reason why the 
courts in nietropolitan areas may not be so organized as to permit these 
things, although they are not needed or are less needed in rural areas and 
hence are not provided for therein. The nineteenth-century political 
idea of uniformity over geographic areas, thinking in feudal terms of soil 
rather than of human beings peopling the soil, is not applicable to States 
of today in which populations greater than those in whole States when 
this idea took root in oiu* State constitutions are compressed within a 
few square miles of municipal jurisdiction. A unification of administra- 
tive agencies with power to adapt administration to the peculiar needs of 
particular localities must supersede rigid uniformity over areas laid out 
according to the exigencies of the map. Regulation of public utilities, 
factory inspection, tenement house inspection, building laws, and a 
score of things of the sort have accustomed us to administrative boards 
and conmiissions with wide powers to organize their business and large 
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administrative discretion. There are no such checks upon these boards 
and conunissions as are operative in the case of courts. And yet, for 
historical reasons, we are loth to confer upon judicial administrative agen- 
cies the latitude which we freely concede to newly created executive 
agencies. Undoubtedly one of the tasks of American law today is to 
work out an adequate system of administrative law. But there is no 
reason to suppose that judicial administration is not as adequate to this 
task as executive administration. 

State and City 

For the larger part of what it needs in the way of machinery to cope 
with crime the city must depend upon action by the State legislature or 
even amendments of the State constitution. The State may do any- 
thing not prohibited by the federal constitution. The State legislature 
may do anything not prohibited by federal and State constitutions. The 
city may do only what the State empowers it to do. Hence in order to 
adapt the institutions devised for rural conditions of the past to the 
rapidly changing urban conditions of today, it must first induce action by 
those who live under quite different conditions, to whom the methods and 
agencies developed for rural communities of the last century seem en- 
tirely adequate. When there are several large cities in a State, each with 
its own problems, and a large agricultural population with preponderant 
political power, proper provision for the special needs of criminal justice 
in the city becomes a matter of much difficulty. Here again a unified 
judicial organization for the whole State and organization of the ad- 
ministrative agencies of justice for the whole State, under a head respon- 
sible for insuring an adequate functioning of the legal system in each 
locality, and clothed with power to make the proper adjustments to that 
end, may bring about the right compromises between urban and rural 
needs from time to time as occasion requires, and preserve the balance 
as changes take place, without disturbance of the fundamental organiza- 
tion. 
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CHAPTER V 

LOCAL AND TEMPORARY DIFFICULTIES 

Exceptionally Rapid Growth 

FEATURES of the administration of criminal justice which may be 
found in large cities throughout the country and difficulties which 
operate in all American cities to a greater or less degree are 
exaggerated in Cleveland because of exceptionally rapid growth in popu- 
lation and rapid industrial expansion. A city which has increased in 
population so rapidly and in so large a proportion within the past decade 
may not expect that its legal institutions will keep pace with such ex- 
pansion. 

Instability op the Industrial Population 

Another factor of importance is the mobile population due to the 
rapidity of industrial expansion in recent years. In May, 1920, there 
were 127,285 children in the public schools of Cleveland. Between June, 
1920, and April, 1921, 40,300 children in the public schools changed their 
residence. Of these, 5,063 moved out of the city. The figures at hand 
indicate that a little more than 63,000, or more than 40 per cent, of the 
whole number of children in the public schools, moved during the past 
year. In some instances the same child moved twice or oftener during 
that time. These figures show a high degree of mobility among the rela- 
tively stable part of the industrial population represented by children in 
the schools. Data from the census of 1920 as to the mobility of the 
population of Cleveland are not yet available and will not be published 
for some time to come. The census of 1910 showed that 52.8 per cent, 
of the population was bom in Ohio, 11.9 per cent, in other States, and 
35 per cent, in foreign countries. Since that time the city population 
has increased nearly a quarter of a million. 

Some studies made during the war indicate that the moral implica- 
tions of an increasingly migratory laboring population call for serious 
consideration. Our institutions presuppose a stable, home-owning, tax- 
paying population, of which each individual has and feels a personal 
interest in its legal and political institutions and bears his share in the 
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conduct of them. Irregularity and discontinuity of emplojrment and 
consequent migration from city to city, or back and forth between city 
and country, preclude the sort of society for which our institutions were 
shaped. That these things must make for crime and for the bad func- 
tioning of criminal justice in a large urban population is self-evident, and 
is shown abundantly by the facts disclosed by this survey. A survey of 
the industrial situation with reference to these things would no doubt 
disclose much that might be used with effect in preventing crime. 

Post-War Conditions 

Finally, a temporary difficulty of some moment is to be seen in the 
conditions following the war. Legal history shows us that crime has 
always increased notably for a time after a long or hard war. In this 
country the increase of crime after the Revolution and after the Civil 
War was marked. In England it was especially notable after the 
Napoleonic wars. It is well marked in Europe today. The economic and 
social conditions which contribute to this phenomenon are especially 
pronounced in the large city. Moreover, the circumstances of the late 
war, during which laborers were highly paid and all members of the 
family were employed, leading to habits and modes of life which do not 
readily readjust, cooperate with the habits of rough and ready action and 
callousness toward life and limb and property, which every war has 
developed for a time. Thus the conditions arose which came to be 
known as " crime waves." These things belong to a social and economic 
survey rather than to a survey of criminal justice. Yet we must take 
account of them in any appraisal of the functioning of criminal justice 
during the past three years. 

Thus far I have considered the difficulties involved in the administra- 
tion of criminal justice in an American city of today, seeking to connect 
the conditions found in Cleveland with those that exist to some degree 
in all our cities, and have considered the ultimate remedies. This is a 
necessary background. It shows also that remedying many of the clear 
evils involved must be a slow process, and that the remedies immediately 
available may not be expected to achieve permanent results. Yet they 
may improve the administration of criminal justice in Cleveland a great 
deal. These immediate measures of improvement will be considered in 
the following pages. 
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CHAPTER VI 

POLICE 

IN reading Mr. Fosdick's study of police administration in Cleveland 
one must be struck with the relation of the points which he brings 
out to those which are disclosed in the studies of courts, of prosecu- 
tors, and of penal treatment. In each case the primary difficulties arise 
from 'transient administration/' suitable enough in a rural community 
of the nineteenth century, and from trying to meet the needs of an urban 
community of today by merely adding niunbers to the administrative 
force or by adding further incoordinated administrative agencies to a 
system which was devised originally for a smaU town. 

Seven points in connection with the report upon police, most of which 
will recur in one form or another in each of the other reports, deserve to 
be noted. These are: (1) The transition from rural to urban and thence 
to metropolitan conditions has been met not by inteUigent reconstruction, 
but by patching and addition of numbers; (2) lack of continuity in 
administration; (3) rigidity of organization, making adjustment to the 
exigencies of rapid growth and exceptional diversity of population impos- 
sible; (4) a tendency to perfunctory routine growing out of the fore- 
going circumstances; (5) division of power and diffused, ill-defined 
responsibility, making it difficult to hold any one to account for unsatis- 
factory results; (6) an assumption of versatility on the part of the offi- 
cials and subordinates, whereby they are expected to do specialized work 
offhand in a system of frequent rotation without any adequate provision 
for the specialization involved in the large undertaking of enforcing the 
criminal law in a modem city; (7) want of provision for intelligent study 
of the functioning of administrative machinery, either by those who 
operate it or by others. 

(1) As growth in population takes place the staple resource of our 
lawmakers has been to provide more offices, more officials to each office, 
and more administrative machinery of the same sort as that already 
existing. Hence no student of American legal and political institutions 
need be surprised to learn from Mr. Fosdick's report that Cleveland's 
police force of 1921 is little more than the police department of 1866 
magnified. We shall not appreciate what this means if we say merely 
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that the population now is more than eight times what it was before. 
For the difference between the Cleveland of that day and the Cleveland 
of today is one of kind, not merely one of degree. The change has been 
treated as if it were but one of degree. A few examples discussed in the 
report on poUce wiU bring this out. 

Thus it appears that the patrol force is distributed and managed 
exactly as it was thirty years ago, and the patrol routine is determined by 
a tradition coming down from a tune when demands upon and conditions 
of the patrol service were wholly dififerent. The complete change in 
these demands and conditions in recent years has brought little change in 
the method of distribution of the patrol force or in the supervision of its 
operations. Again, we are told that the radical change in the population 
of Cleveland and the consequences thereof for police administration have 
brought about nothing new in the detective service except new faces and 
a few meager records. In Cleveland, as everywhere else, it has been 
assumed that given a certain niunber of officers, administrative machin- 
ery would somehow run of its own motion. Nor will it do to say that 
money is lacking or has been lacking to do more. A system of patching 
and of adding more men to an organization made for different circum- 
stances consumes money in doing needless things. See, for instance, the 
reports on 16 cases of biu'glary in January, 1921, set out in Chapter VIII 
of Mr. Fosdick's report. Such expenditure of time and money in per- 
functory routine is worse than useless. A system that allows such things 
to go on indefinitely without scrutiny and with provision of more of the 
same sort as a staple remedial device cannot be expected to leave money 
available for needed facilities in a metropolitan community. 

(2) "Transient administration," as Mr. Fosdick well puts it, "ii^fatal 
to success in any complex technical enterprise." The public business is 
the only sort of business in which it is tolerated in the United States of 
today. Every part of the administration of criminal justice suffers from 
it. It is one of the legacies of pioneer America. It results in almost com- 
plete want of continuity in administration, leading to want of settled 
policy, conflict of policy between successive incumbents, and waste of 
time and effort by each incumbent in learning what ought to be a known 
body of organized experience handed down from official to official, con- 
tinually added to and continually adapted by trained inteUigence to the 
newer conditions as they arise. But such things are impossible unless 
the head of the police is a permanent official, chosen without regard to 
politics or to geography. The pioneer notion of short tenure and selection 
from among the voters of a politico-geographical area is out of place in 
the city of today. 

[67] 



(3) Rigid orpmization applied to the entire force regardless of the 
differences in the types of work appropriate to the different branches of 
police service and regardless of the shif tings of population, changes in 
the character of localities, and rise of new sorts of crime and instruments 
of wrongdoing, is an obstacle to police efficiency, just as rigidity of 
organization impedes efficiency of the courts and, indeed, of all the ad- 
ministrative agencies of criminal justice. A striking example may be seen 
in the organization of patrolling. The city is divided into precincts, 
which are in effect so many separate police departments with then- own 
records, their own hierarchy of rank, their own complement of men, and 
an organized system of commanding and of supervising officers. The 
occasion of this precinct organization is to be found in old-time conditions 
of transportation and of the attempt to solve the problem of poUce dis- 
tribution in view of those conditions. When policemen had to go on foot 
or on horseback to their posts and to the station where they reported, it 
was necessary to set up substations where they could meet and report 
and from which they could be sent out. Motor cycles and motor cars 
have obviated the conditions for which the organization grew up. But 
the hard and fast geographical Imes and precinct organization remain and 
are unaffected by continual changes in the character of the several dis- 
tricts and in the problem they present to police administration. Mr. 
Fosdick's recommendations in this respect deserve thorough considera- 
tion, not only in themselves, but because the condition of rigid organiza- 
tion on which he comments is not confined to the police but pervades the 
whole administration of criminal justice. 

(4) Lack of continuity, rigid organization, and division of responsi- 
bility result in administrative lethargy. Officials become caught, as it 
were, in the cogs of the machinery and cease to bestir themselves to 
effect results or to take advantage of the opportunities of their positions. 
They easily fall into a perfunctory routine and work in a rut, laborious 
and conscientious it may be, but without intelligence or constructive 
policy. The poor work of the detective bureau shown in Chapter VIII of 
the report on Police Administration, the poor development of crime pre- 
vention shown in Chapter IX, the circumstance that Cleveland was the 
only city of over half a million population at the date of this survey 
which was without poUcewomen, the want of adequate provision for use 
of motors in patrolling and in police work generally, as set forth in 
Chapter VII, and the stereotyped, unelastic work of the civil service 
commission set forth in Chapter IV, will be f oimd paralleled by a like 
failure to rise to the opportunities of administration disclosed in the re- 
port on prosecution. These things are not to be attributed to the de- 
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ficiencies of persons holding office for the tune being. They are deep 
seated in our administrative system. The development of police training 
schools in Cleveland, a notable administrative achievement, shows that, 
in spite of the system, individual ingenuity and capacity will do things. 
Yet by their very contrast such achievements serve to emphasize the con- 
dition of drift which must go with lack of continuous policy, rigid or- 
ganization, and divided or undefined or non-located responsibility. 

(6) Division of power, diffused, ill-defined, and non-located responsi- 
bility, are obstacles to efficient working of the administration of criminal 
justice in every department. In police administration in Cleveland we 
find a conspicuous example in the undefined line between the authority 
of the chief of police and the authority of the director of public safety, 
(discussed in Chapter III of Mr. Fosdick's report), the curious situation in 
which the chief of police is responsible to the mayor for incompetency, 
but to the director of public safety for the conduct of his work, the falling 
down of responsibility for discipline between the chief and the director, 
and the system of two officials with much power to check and thwart 
each other, but with little power of assured initiative and with indefinite 
responsibility. Another example may be seen in the divided power with 
respect to discipline, discussed in Chapter IV. Still another may be seen 
in the lack of coordination between the civil service commission and the 
police department, also discussed in Chapter IV. Such things are char- 
acteristic of all American administration and have come down to us from 
pioneer conditions, where division of power had an important function 
and operated to meet real needs of society. Mr. Fosdick's recommenda- 
tion that power be concentrated in a single responsible expert adminis- 
trative head of the police force is in line with what must be done in every 
department of the administration of criminal justice if it is to be effective 
for its purpose. 

(6) Police administration suffers especially from what Kipling calls 
the American idea of versatility — the idea that any man can do any- 
thing. A general in the Civil War tells us that for a time the notion pre- 
vailed in the North that 1,000 men, plus 1,000 horses, plus 1,000 sabres, 
would make a cavaby regiment. It was no matter that the men knew 
nothing about the care of horses. There was a lively faith that they 
would be able to put up their horses in some sort of peripatetic Uvery 
stable at the end of the day's march. In the same way we assume that 
100 men, plus 100 uniforms, plus 100 clubs, will make 100 policemen. As 
Mr. Fosdick points out, most policemen are recruited from occupations 
whose character is as far removed as can be from the character of the 
work which they are to do. Natiwally, there is a large turnover of police 
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personnel which is incompatible with effective work. This pioneer idea 
of succession in public employ, of continual rotation, and that there is no 
need of careful development of specialists for special tasks stands in the 
way of effective criminal justice in the modem city in every connection. 
Examples in police administration in Cleveland are to be seen in the 
work of the detective bureau, as set forth in Chapter VIII, and the want 
of adequate provision for prevention of crime, as set forth in Chapter IX. 
One need not have made a special study of police to perceive the cogency 
of Mr. Fosdick's argument as to the need of specialization in both con- 
nections. His recommendations on these points should be noted par- 
ticularly. 

(7) Finally here, as everywhere else, in our administration of criminal 
justice, there is no provision and there are no facilities for intelligent 
study of the functioning of the machinery by those who operate it or are 
responsible for its operation. There was no need for such study in the 
rural or small urban community of the nineteenth century. The things 
that had to be done were simple and were within the comprehension of 
the average intelligent citizen. It is otherwise with the questions which 
come up in police administration today. Such matters as those to which 
Mr. Fosdick calls attention — organization of the patrol service, the use 
of motors in police work, recruiting and organization of the detective 
force, organization of the clerical work of the police department, and 
special service in crime prevention — ^must be studied constantly in the 
light of metropolitan conditions exactly as similar problems of organiza- 
tion and management are studied in a modem business establishment. 
To take one more instance, set forth in Chapter X of the report on police, 
the detailing of detectives and sergeants of police to do clerical work is an 
outgrowth of the simpler conditions of the past, when there was little of 
such work to be done and the policemen could easily do it themselves. 
Today such a system involves waste of money and waste of administra- 
tive power. But there is no one person who is responsible for studying 
such conditions or has power to deal with them effectively. Hence there 
is no pressure upon any one comparable to the competition in business 
which compels the business man to be a vigilant student of the function- 
ing of his plant or to go to the wall. 

All the recommendations in the report on police depend upon the one 
pivotal point of entrusting complete authority to and concentrating full 
responsibility in a single directing head with permanent tenure, making 
police service an independent department, as is now done in the majority 
of the large cities of the United States. The details are in Chapter III of 
Mr. Fosdick's report, and it would not be useful to repeat them. But 
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the central idea of ^'a direct line of responsibility running from a single 
head down through the whole organization/' and of avoiding all ''short 
circuits of responsibility," is one which cannot be urged too strongly. 
Overhauling of the whole administrative machinery of criminal justice 
with this idea before us is the remedy to which every part of the siurvey 
unmistakably points. 
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CHAPTER Vn 

PROSECUTION 

TWO significant facts are the starting-point from which we must 
begin in considering the prosecuting system in Cleveland today. 
The county prosecutor's office was created and its functions were 
defined more than one hundred years ago, and its traditions and methods 
had been definitely shaped at the time of the Civil War. The municipal 
prosecutor's office was created in 1854, and its traditions and methods 
are still those of the old-time police court prosecutor. It is impressive 
to compare the one coimty prosecutor of 1863, when the population of 
Cleveland was 58,000, when there were 60 indictments and 1,600 arrests 
in a year, and when the criminal code contained 249 sections, with the 
eight (one prosecutor and seven assistants) county prosecutors of today, 
working in a county population of 940,000, with 2,700 indictments and 
27,000 arrests each year, and enforcing a criminal code of 1,053 sections. 
That indictments are 45 times as many, arrests about 17 times as many, 
and crimes defined by statute four times as many, as in 1863 are impres- 
sive facts. But to put it thus is to divert attention from the most sig- 
nificant fact. What we have to deal with is not merely an enormous 
increase in population, in the nimiber of indictments, in the nimiber of 
arrests and in the nimiber of legislatively defined crimes. It is a radical 
change in the conditions and character of crimes and in the environment 
of prosecutions. The multiplication of the number of prosecutors by 
eight and of the payroll of the office by 24, which has gone along with 
the growth in population and in the volume of criminal prosecution, 
might well have sufficed if there had been a simple question of multiplica- 
tion. That easy resource has proved unequal to a situation which is not 
the situation of 1863 multiplied by eight, or by 12, or by 24, but a wholly 
new one to which the methods and the machinery of 1863 are not 
adapted. 

In connection with the report on Police Administration I suggested 
seven points of general significance which related the difficulties in police 
administration in Cleveland today with those found in other depart- 
ments of criminal justice; It will be worth while to note these identical 
points as they are brought out no less clearly in the report on prosecution. 
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(1) Transition from rural to urban and thence to metropolitan con- 
ditions has not been met by intelligent reconstruction, but simply by 
addition of more men and expenditure of more money. Take the muni- 
cipal prosecutor: the methods of his office are still the methods of the 
date of its origin — ^bef ore the Civil War. There is no system or organiza- 
tion whatever, as, indeed, there did not need to be in the simple condi- 
tions of that time. Old-time casual methods of indiscriminate lumping 
of all sorts of cases on one docket, the want of any intelligent segregation 
of the work, and the consequent disorder and delay which wear out 
witnesses and lead many lawyers to avoid practice on the criminal side of 
the municipal court, were proper enough in the police court of a city of 
58,000 inhabitants with a municipal code of 100 standing ordinances.^ 

It was well enough then to have no system of segregating cases, to 
have no system of keeping affidavits,^ to have no records or file or docket, 
but rely wholly on the court docket for such information as could not 
be held in the prosecutor's memory,' to have no stenographic record of 
the testimony on preliminary examinations^ and to make no systematic 
preparation of the cases prosecuted.^ The whole process disclosed is 
that of the old-time country law office with relatively few cases to be 
tried at periodical terms with intervals between them where pencil 
memoranda on the back of a few files will eke out memory and suffice for 
all purposes. To conduct such an office efficiently under the conditions 
of today there must be system and organization and intelligent segrega- 
tion of cases, as well as numerous assistants. So long as the latter is the 
sole expedient relied upon to cope with the difficulties of the office it is no 
wonder that complaint is made of insufficient time to handle the great 
volume of work effectively. Nor is it strange that perjury is rife and 
prosecution ineffective when there is no stenographic report of the testi- 
mony in preliminary examinations. Under such circmnstances the testi- 
mony at the trial may vary from that at the preliminary examination 
without any check, and there is not sufficient material available for 
preparation on the part of the trial prosecutor. Nor is any indubitable 
proof at hand upon which to prosecute for perjury. If one compares 
this practice, suitable enough in the Cleveland of fifty years ago, with the 
English practice,* he may perceive another reason for the ineffectiveness 

^ The municipal prosecutor's office was created in 1854. The Revised Ordinances 
of Cleveland of 1S55 contained 109 standing ordinances. 

* Report on Prosecution, p. 35. 

»/W(i.,p.36. «/W(i., p.32. » /Wrf., pp. 53^4. 

• Ibid,, pp. 117-118. 
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of the criminal justice here as compared with English cities of greater 
population. 

In the county prosecutor's office, except for a good system of records 
and provision of a managing clerk in June of the present year, little has 
been done beyond adding a corps of assistants to differentiate the office 
from a country prosecutor's office of today or from the office as it was in 
Cleveland sixty years ago. The result is what Mr. Bettman happily 
terms '' a system of serial unpreparedness/'^ inevitable when a prosecutor 
in a city of 800,000 inhabitants and a calendar of over 2,700 indictments 
each year uses methods coming down from a time when 60 indictments 
were a year's work and the single prosecutor could rely on his own 
memory. This seems to have been aggravated by a practice of so arrang- 
ing the work of the assistants that the trial prosecutor shall not know in 
advance what case he is to try.^ This practice, which obviously makes 
prosecution feeble and inefficient, seems to have been thought necessary 
to prevent improper influences from being brought to bear upon an 
assistant who is known to be in charge of a case.' Thus the absence of 
organization and of responsible administrative control compels resort to 
devices that merely add to the existing ineffectiveness. 

(2) Want of continuity in administration is a cause of ineffectiveness 
in prosecution no less than in the work of the police. Thus, in Mr. Bett- 
man's report^ we find that in January, 1921, 12 of the first 16 cases tried 
before one of the judges in the criminal branch of the Court of Common 
Pleas resulted in acquittals. This is too large a percentage of failure to 
be accounted for even by the want of systematic preparation for trial 
which has prevailed in all prosecution in Cleveland and is a legacy of the 
past. The opinion of the trial judge^ that the entire change in personnel 
involved in a change of administration was a considerable factor in this 
unfortunate result seems entirely warranted. If the reader will note the 
complete turnover in the personnel of the force on January 1, 1921,* he 
cannot but see that even if there had been proper organization and sys- 
tematic methods of preparation, it would not have been easy to enter 
at once upon the trial of 16 cases and to give proper attention imme- 
diately to more than 800 indictments. If there are reasons for periodical 
election of the prosecuting attorney, — ^which is at least debatable, — some 
degree of permanent organization in the office is clearly required. When 
there were but 60 indictments each year, a new prosecutor could come 
into office on January 1 and pick up in a few days the relatively few 

^ Report on ProBecution, p. 86. * Ibid,, p. 89. ' Ibid,, p. 77. 

« Ibid., p. 88. » Ibid,, p. 88. • Ibid., p. 80. 
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threads that would enable the work of the office to go forward effectively. 
Under the conditions of today this is impossible. 

(3) Rigidity of organization is another factor in the ineffectiveness of 
prosecuticm, as in the ineffectiveness of police administration. Both the 
county prosecutor's office and the municipal prosecutor's office are laid 
out along hard and fast lines of three grades of assistants at fixed, graded 
salaries. In practice these assistants are largely independent func- 
tionaries, acting on their own responsibility.^ In the case of the munici- 
pal prosecutor, the assistants are appointed by the director of law, the 
same as their chief. In the case of the county prosecutor, the assistants 
are appointed by the prosecuting attorney, but there seems to be a tra- 
dition or habit of independent action.^ In effect the positions of assistant 
prosecutor have been treated as so many political jobs to be handed out, 
and the assistants have been set up as graded, more or less coordinate 
prosecutors, instead of an organized staff of subordinates. There is much 
excuse, therefore, for the incumbents who have not exerted themselves 
to introduce system and organization and improve methods needed to 
cope with the business with which the prosecutors' offices are now con- 
fronted. Struggling with a huge volume of work, and hampered by rigid 
lines imposed by law or by traditions of independent action on the part 
of assistants, who are coordinate rather than subordinate, it is no wonder 
that prosecutors in Cleveland have shown Uttle initiative in adapting 
their offices to the work to be done and have not risen to the few oppor- 
tunities that have been left open to them. The same situation of inde- 
pendent and imsupervised action of assistants is to be seen in many cities. 
Everywhere it produces the same results. It was much in evidence in 
the recent proceedings against a prosecuting attorney in metropolitan 
Boston. 

(4) Naturally, as we have seen already in poUce administration, the 
conditions just discussed, coupled with division of power and diffused, 
ill-defined responsibility, have given rise to a tendency to make of prose- 
cution a perfunctory routine — a tendency which is destructive of effi- 
ciency. In the municipal prosecutor's office this is strikingly manifest 
in the piu*ely negative r61e of the prosecutor in trials in the municipal 
court,' in the perfunctory preparation of cases,^ in the perfunctory draw- 
ing of affidavits which often results ultimately in throwing out the case 
before the grand jury or nolle prosequi because the offense charged does 
not correspond to facts provable,** in the perfunctory acquiescence in 

« Ibid., p. 30. 



^ Report on PhMecution, p. 35. 


« Ibid,, p. 78. 


« Ibid., pp. 64, 66. 


» Ibid., p. 66. 
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suspension or mitigation of sentence/ in the former laxity as to enforce- 
ment of bail bonds,^ and in the perfunctory attention or lack of attention 
to the execution of sentences.' When we remember that admittedly there 
is much more than enough work for the whole force of the prosecutor's 
office to do, the perfunctory presence of an assistant in court in cases in 
which there is really nothing for him to do^ is a conspicuous example of 
how a routine may develop which involves waste of power, precludes 
efficiency, and prevents realizing of the possibilities which exist even in an 
outworn system.* 

In the county prosecutor's office there are many examples of the same 
tendency, such as perfunctory preparation of cases which, under the cir- 
cumstances of today, amounts to no preparation,* perfunctory observ- 
ance merging into non-observance of the rule as to reasons for noUes,' 
the former laxity in watching bail proceedings,' laxity in the require- 
ments of statute with respect to mitigation of sentence,* laxity as to the 
rule requiring that the court be furnished with a list of known criminals 
against whom prosecutions are pending,^® perfunctory examination of 
trial jurors,^^ and laxity in following cases to the appellate court.^ This 
tendency to make important features of prosecution into a mere per- 
functorily followed ritual is destructive of efficiency and explains much 
in the "Mortality Tables" in Mr. Bettman's report." 

(5) More fundamental and more serious is the division of power and 
diffused, ill-defined responsibility which we have seen already in police 
administration. This is especially clear in the office of the municipal 
prosecutor, and its results are manifest in Chapter II of the report on 
Prosecution. In the first place the municipal prosecutor has no real con- 
trol of his own office. His assistants are appointed by the director of law. 
But the latter devotes his attention almost exclusively to civil litigation 
of the city. Hence the assistant prosecutors are substantially without 
executive control or supervision, and each pursues his own policy or lack 
of policy, his own interpretation of the law, and his own methods." With 
no real records to act as a check, in that, in contrast with the practice in 
civil cases, the records and files do not show who acted in any particular 
case,*' responsibiUty for the wide powers of "no papering" and noUe 
prosequi falls down between the prosecutor, the assistants, and the 

* Report on Prosecution, pp. 56, 57. « Ibid,, p. 71. » Ibid,, pp. 68-70. 

< /Wd., p. 113. » /Wd., p. 118. •/6ul.,p.84. 

' Ibid., p. 95. • Ibid., p. »8. • Ibid., p. 96. 

" Ibid., p. 89. " Ibid., p. 77. " Ibid., p. 101. " Ibid., pp. 7-11 . 

" Ibid., p. 35. " Ibid., p. 47. 
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court.^ The opportunities for sinister influence upon the administration 
of justice in the lax practice of ''no papering" are apparent.^ No doubt, 
with the smaU calendars of sixty years ago, reliance upon memory served 
well enough. Today, when the number of State cases ''no papered" in 
the municipal court is about one-third of the whole criminal calendar 
of 1863, it is evident that the proceeding needs a check. But nobocjy is 
responsible for providing an effective one. A like situation is disclosed in 
the matter of accepting pleas of lesser offense,' and in the power of so 
presenting or failing to present a case to the grand jury as to result in the 
grand jury failing to bring in an indictment.^ A result is to be seen on 
pages 11 to 12 of the report on the Criminal Courts. A system under 
which, in ten years, the same person can be before the courts from 10 to 
18 times, largely on charges of robbery, burglary, and larceny, which 
make it clear that he is a habitual or professional offender, and can escape 
at least half of the time by discharge on preliminary examination, no 
bill, nolle, plea to lesser offense, or suspended sentence, with no records 
showing who is responsible, is nothing short of an inducement to pro- 
fessional crime. Much has been said heretofore about the lack of proper 
preparation in criminal prosecutions, which is in startling contrast with 
the careful preparation of civil Utigation in the offices of those who 
practise in civil cases. It is to be noted that some of the most serious 
features of this habitual unpreparedness on the part of the prosecution 
flow from divided responsibility.* Mr. Bettman's suggestion^ that all 
State ca^es be put in exclusive charge of the county prosecutor from the 
outset is the beginning of any effective improvement of prosecution in 
Cleveland. 

(6) Another legacy from pioneer or rural conditions which seriously 
impairs efficacy of prosecution is the assumption of versatility on the 
part of the prosecutor's assistants, which is involved in a system of 
choosing them on the basis of poUtics or of allotment among the differ- 
ent racial groups, and then throwing the work of the mimicipal prosecu- 
tor's office at them as chance dictates, with no distribution or specializa- 
tion, presuming that they may all rotate from one sort of work to another 
with satisfactory results. In the old days of small calendars,'a small penal 
code and a small body of standing ordinances, this assumption of versa- 
tility on the part of the prosecuting officer was sound enough, for no great 
versatility was involved. When, instead of one prosecutor to 60 cases, 
there comes to be one to 318, it is another story. 

» Report on Prosecution, pp. 59-62. « Ibid., p. 60. » Ibid,, p. 66. 

* Ibid., p. 93. » Ibid., p. 122. • Ibid., p. 123. 
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(7) Again, in prosecution, as in police administration, it is no one's 
business to study the functioning of the system, nor are there adequate 
facilities open to those who are in some measure definitely responsible for 
the initiation of better methods, whereby they may be able to rise to that 
responsibility effectively. Such matters as modernizing the system of be- 
ginning every petty prosecution with arrest,^ or provision of stenographic 
report of testimony at preliminary examinations,^ with which all students 
of English prosecution are familiar, are left in the condition in which they 
were seventy-five years ago because no one is definitely charged with the 
responsibility of keeping the methods of prosecution abreast of the re- 
quirements of the time and of the best which experience elsewhere has de- 
veloped, and in large part the crude system of records and the absence of 
any proper system of statistics of criminal justice do not enable the aver- 
age prosecutor, however well intentioned, to form any adequate concep- 
tion of how his office is, in fact, fimctioning. 

Results of the foregoing defects in the prosecuting machinery in pro- 
moting perjury and subornation of perjury,' in creating suspicion of the 
whole administration of criminal justice on the part of those who witness 
its operation,^ in affording opportunities for favoritism or corruption or 
abuse or extortion,^ and especially in affording opportunities to the pro- 
fessional defender of accused persons,* are abimdantly shown both in Mr. 
Bettman's report and in Chapter III of the report on the Criminal 
Courts. One cannot insist too strongly that the remedy is not more 
prosecutors or more patchwork tinkering along the lines of the past, but 
rather organization, permanence of tenure, imity and continuity of 
policy, and concentration of responsibility with commensurate power. 
Along with these must go a cutting off of the unnecessary steps in prose- 
cution and a pruning away of the excess of mitigating agencies which 
have accumulated in the course of Anglo-American legal history.^ 

1 Report on ProBecution, p. 116. * Ibid,, p. 117. > Ibid,, pp. 32, 117. 

< Ibid,, p. 29. » Ibid., pp. 120-122. • Ibid,, p. 122. 

' See report on Criminal Courts, Chapter III. 
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CHAPTER Vin 

CRIMINAL COURTS 

CRIMINAL courts in Cleveland show other phases of the picture 
at which we have been looking in surveying police and prosecution. 
Here again the pivotal point is that institutions originally devised 
for rural or small-town conditions are failing to function effectively under 
metropolitan conditions. Here again a change in the character of the 
community in which criminal justice has to be administered has been 
treated as if no more were involved than an increase of population in 
the same sort of environment. Accordingly, multiplication of judges 
and patchwork adaptation have been the chief means by which to meet a 
situation that calls for thorough reorganization. But there is much ex- 
cuse for the present state of the criminal courts in Cleveland, in that or- 
ganization of courts is something of State concern, governed largely by 
constitutional provisions, and it is by no means easy to educate the State 
at large to the needs of modem cities when existing institutions are work- 
ing well enough in the average locality, where the conditions for which 
they were framed still exist. Moreover, when growth takes place so 
rapidly and the character of a community changes within a generation it 
is not to be expected that the bar will appreciate at once the significance 
of growth and change in relation to judicial organization and administra- 
tion. The natural and desirable conservatism of lawyers will lead them 
to seek to get along as well as may be with the institutions and legal 
machinery at hand. It will be convenient to consider certain facts as to 
the present functioning of the criminal courts in Cleveland imder the 
same heads already made use of in connection with police and prosecu- 
tion. 

(1) On the criminal side there has been little reconstruction since 
the days when the system of courts was devised for a pioneer commimity. 
The Mimicipal Court on its criminal side is still, in its traditions, its 
methods, its modes of doing business, its records, and its whole atmos- 
phere, a police court of a small town of the middle of the last century. 
One notable improvement, namely, the doing away with two trials 
on the merits in petty prosecutions by reviewing proceedings in the 
Mimicipal Court on misdemeanors within its jmisdiction only for 
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errors of law, stands out conspicuously. For the rest, there are sunply 
more judges and more prosecutors. The Court of Common Pleas 
still operates on the system, appropriate to the past, of periodical 
terms of court with intervals between them. It is true that in Cleve- 
land, as in all large cities where the system of terms is kept up, the 
intervals between the terms tend to disappear and there tends to be, 
in fact, a continuous sitting, except for a long vacation during the hot 
weather. But the organization of the business of the court with reference 
to terms still justifies in appearance the practice of preliminary examina- 
tion and binding over to another tribunal which grew up to meet the exi- 
gencies of a time when the intervals between the terms were longer and 
the courts were sitting intermittently. Between these terms it was nec- 
essary for magistrates to conduct preliminary inquiries, bind over 
accused persons, and take the other necessary intermediate steps 
which could not be taken in the court when not in session. Again, 
the procedure of prosecution, good enough when there were 60 indict- 
ments a year, becomes impossible when there are 2,700 a year. The 14 
steps in a prosecution set forth in the report on the Criminal Courts^ 
have tended to increase rather than diminish in the endeavor to adjust 
this machinery to the exigencies of criminal justice in a large city. 

Tinkering instead of intelligent reconstruction, and addition of new 
devices instead of simplification, have resulted in a cumbrous process 
which a£fords many opportimities to the habitual offender and opposes 
few checks to his doubtful activities.* 

On the criminal side of the Municipal Court persistence of police 
coiut organization and traditions and methods is particularly imfor- 
tunate. The personnel of the bench appears to suffer in particular from 
that tradition. For if a tribimal is commonly known as a '' police 
court," that fact is bound to affect the acticm of the public in determining 
what type of judge should sit therein. But, as is true in so many local- 
ities in America today, it suffers especially from the subjection of judges 
to pressure and the imposition upon them of a need of keeping in the 
public eye which is involved in the system of primary elections. As is 
well said in the report on courts,* this attempt to ''adapt the democracy 
of the town meeting to a great cosmopolitan population" has dis- 
appointed the expectations of its authors. The real significance of this 
failure is that the primary system attempted to deal with new situations 
by tinkering old machinery; it took the elective bench, an institution of 

* The Criminal Courts, p. 7. 

' See Diagram 2, report on the Criminal Courts. * Page 32. 
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the middle of the nineteenth century, for granted, and proposed to insure 
tiiat more citizens participated actively in the election. Everyone could 
and probably did know the character and qualifications of the few con- 
spicuous lawyers who were candidates for judicial office in the judicial 
district or of the rising young lawyers who sought election as poUce 
magistrate of the small town of 1850. Under the circumstances of that 
time the greater the number of citizens that voted, the more intelligent 
the choice was likely to be. Today, when the average citizen of Cleve- 
land can know the lawyers and judges only from what he chances to read 
in the newspapers or as he chances to meet them in the course of litiga- 
tion or in social activities, it is often true that the greater the nimiber of 
citizens who vote, the more unintelligent the choice. 

Again, the physical conditions and decorum of the tribunal are those 
of the old-'time poUce court of a small town.^ There is no segregation of 
cases, for this was not needed in the old-time police court.^ The inade- 
quate system of records is inherited from the police court and was good 
enough for the police court of a small town.' The scanty attention to 
cases which is so imf ortunate a feature of the administration of criminal 
justice in the Municipal Court^ belongs to the days when the police 
magistrate knew the town drunkard, as did all his neighbors, and could 
dispose of the case of Huck Finn's father offhand, with the assurance of 
one who knew. Today the method persists, but the personal knowledge 
on the part of the court and of the commimity which assured that 
justice would be done is no more. Without this check it results in oppor- 
tunities for questionable influences in the case of real offenders, danger of 
irreparable injury to the occasional offender, who is not able to com- 
mand such influences, and in consequence a general suspicion of the 
whole process which must affect the attitude of the public toward the 
administration of justice, no matter how imfounded. Such things as 
the shifting of cases from one judge to another, with no effective check 
upon the manner in and the reasons for which it is done, grow naturally 
out of the multiplication of judges, making the court not an organized 
entity, with systematized business methods, controlled by a responsible 
head on an intelligently determined policy, but a congeries of coordinate 
tribimals, each proceeding as if it had before it its own small volume of 
business, as if it had the intimate personal knowledge of the men and 
things before it, and was subject to the check of general knowledge of 
those men and things by the whole commimity which obtained in the 
large town or small city of the middle of the last century. 

^ Report on the Criminal Courts, pp. 50, 51. 

» Jhid., p. 52. » Ibid., pp. 64, 66. * Ibid,, p. 54. 
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To a less degree the same phenomenon may be noted on the criminal 
side of the Court of Common Pleas. Increase of work has led to more 
judges of coordinate authority.^ There is no executive head. The judges 
are free to have conflicting policies or to fluctuate in their policies.* 
Judicial approval in the case of noUe prosequi^ which was effective in the 
days of 60 indictments in a year, and may well be a real check in a rural 
community or a small city, decays into an empty form.' The supreme 
court of Massachusetts has recently pointed out that the court must 
rely on the prosecutor in such matters under the urban conditions of 
today, and yet the only check on the prosecutor is the scrutiny of the 
coiut. The parole system, administered in a large city in courts so 
organized, leads inevitably '' to paroUing in the dark."^ It is assumed, as 
was true enough in the old days of small calendars in rural communities, 
that everyone knows or can know all about the offender. When the 
administration of justice goes on such an assumption in a city of 800,000 
persons, the situation discussed on page 97 of the report on Courts is 
inevitable. 

(2) Bad effects of lack of continuity in administration are equally 
evident. If some rotation of judges is necessary, there is the more reason 
why the courts should be so organized that the rotation shall not involve 
fluctuation in poUcy, divergence in interpretation of the law on matters 
where such divergence is easily preventable, fumbling methods while the 
judge for the time being is acquiring experience of a new class of work, 
and pressure to put off cases or shift them so as to get them before a 
judge whose poUcies or methods are believed or suspected to be favorable 
to or lenient toward the particular accused or one of his type. Such 
things not only impair efficiency — ^they weaken respect for courts and for 
the law. The judicial council, recommended by Mr. Smith,* would go 
far as a remedy. But the ultimate cure is in imification and thorough 
organization of the court under responsible administrative leadership. 

(3) Organization of courts is defective not only in that there are two 
courts largely dealing with the same cases where one court could deal 
with all much better, and because those two courts are made up of coordi- 
nate judges, with no responsible directing agency, but even more in that 
the lines are rigidly laid down by law and do not admit of the judges in 
the large city doing much to meet the special problems that confront 
city courts, even if they had encouragement to do so. It has been noted 
that the mode of choice and teniu*e of judges are the same for rural and for 

» Report on the Criminal Courts, pp. 71, 72. « /Wd., p. 76. » Ibid,, p. 100. 
« IUd.y p. «8. » Ibid., p. 141. 
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metropolitan courts, although the environment that makes them work 
well enough in the one case insures that they will work quite differently 
in the other case. No less serious is the inability to use the personnel of 
the court to the best advantage under a system constructed for times 
when one judge in each local district could dispose of the relatively small 
calendars. When business increased, more judges were added. But 
when the number increases to a certain point waste of judicial power 
comes to be likely, and this waste is a serious thing when business has 
grown so as to tax the energies of the bench. Moreover, provision of a 
probation department^ and of a bureau of information,' required by 
urban though not by rural administration of criminal justice, and many 
things of the sort, ought to be within the powers of the judges when and 
where they are needed, and ought not to be determined with reference to 
the whole State by detailed provisions of general laws, as if the condi- 
tions of city and country were invariably the same, or as if things not 
needed in the latter should, therefore, be denied to the former. 

(4) Tendency to perfunctory routine appears no less clearly in a 
judicial administration than in police and in prosecution, and it is the 
product of the same general causes. In the Municipal Court the casual 
routine of preliminary examination and perfunctory practice as to bind- 
ing over,' the perfunctory methods whereby a robber (afterward con- 
victed) is released on bail, while his victim is in jail one hundred and six 
days to insure his attendance as a witness at the trial,^ the laxity as to 
postponements and continuances, with its inevitable results in wearing 
out prosecuting witnesses and enfeebling the administration of criminal 
justice,'^ and the perversion of the motion in mitigation of sentences* are 
examples of what must happen in a large city until the courts are imified 
and given a modem organization, and until responsibility and power are 
definitely located and are concentrated. Similar phenomena are to be 
seen on the criminal side of the Court of Common Pleas. Laxity in the 
'^ passing" of cases, with resulting enfeebling prosecution,^ the condition 
of judicial helplessness in the matter of nolles, although 20 per cent, of 
felony cases are disposed of by noUe proaequif* judicial helplessness in the 
matter of parole,' where responsibility falls down between the court and 
prosecutor, and the "blanket noUe,"^® with all its possibilities and oppor- 
tunities for those who habitually represent accused persons," exist be- 

^ Report on the Criminal Courts, pp. 101, 102. > Ibid,, p. 103. 

* Report on Prosecution, p. 32. < Report on the Criminal Courts, p. 86. 
» Ibid., pp. 64-66. • Ibid,, pp. 67, 68. » Ibid., p. 76. 

• Ibid., p. 94. • Ibid., pp. 97-©9. ^ Ibid., p. 101. " Ibid., pp. 94, 100. 
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cause the attempt to apply the methods and organization of the middle 
of the last century, with no continuity in administration, with a rigid 
organization of coordinated judges and no defined and concentrated re- 
sponsibility, has of necessity made vital steps in the course of criminal 
justice a mere ritual under the pressure of a great mass of cases to be 
disposed of without possibility of personal knowledge of the parties or of 
the circumstances by court or prosecutor. 

(5) Some ill effects of division of power and diffused and ill-defined 
responsibility have been noted already. But this point calls for special 
emphasis here, no less than in police administration and prosecution. 
The Raleigh case^ is not important because it was a farce. When we have 
said that, we have said no more than is obvious to everyone. The impor- 
tant thing is to know that no one in particular can be held responsible 
for its being a farce. Again, the situation disclosed in Table 16 of the 
report on the Criminal Courts, and discussed on the same page of that 
report, is not merely serious in itself, but quite as much so because no 
one in particular is responsible. The wide variation in the poUcies of 
coordinate judges, shown on pages 77 to 81, is a serious thing. It is quite 
as serious that it is no one's business to do away with it. Again, the hope- 
lessly defective system of records in criminal cases in the Mimicipal 
Court, disclosed in the report on Prosecution,^ with its result in the 
absence of any real check on the activities of hangers-on of the police 
court, is not merely bad in itself, but even worse in disclosing what may 
happen in the administration of justice in a large city when it is left to 
direct itself and no one is responsible for making and keeping it what it 
should be. 

(6) Closely connected with the foregoing point is the want of pro- 
vision for intelligent study of the judicial system in action and want of 
any system of judicial statistics. There are admirable models here in the 
English system of judicial statistics and in the statistics published by the 
Municipal Court of Chicago. But all improvement in this respect de- 
pends ultimately on provision of an executive head, with undivided 
power and undivided responsibiUty. 

When one considers the matters just discussed in connection with 
what we have seen of the same sort in police administration and in 
prosecution, it is easy to see why, without anyone in particular being 
responsible, and even with conscientious, hard-workmg men in many of 
the official positions involved, the system is ''worked for weak spots" 
by those who know how;' to see why, without anyone in particular being 

1 Report on the Criminal Ck)urt8, p. 34. > Ibid., Part II, pp. 36-48. ^Ihid. , pp. 10-14. 
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to blame, 23 per cent, only of those who are prosecuted are found or plead 
guilty;^ to see why it is that the slacker agencies of justice tend to ac- 
quire the business at the expense of the stricter* — ^in short, to see how and 
why the whole system lends itself to manipulation.' 

It is not necessary to repeat the recommendations in the report on 
courts, but four of them call for special consideration. 

One immediately practicable improvement is to eliminate unnec- 
essary steps in prosecution. In State cases all the steps in the M imicipal 
Court and the grand jury ought to be dispensed with, reserving the 
grand jury for those occasional situations where a special inquiry is nec- 
essary for some particular reason. The grand jury has been dpne away 
with in many jurisdictions, and the matter is no longer one of conjecture 
or experiment. Only good results have followed from eliminating it as an 
every-day agency. Moreover, the conditions of large cities make such 
demands in the way of jury service that if the grand jury is done away 
with as a regular feature of prosecution, pressure upon the petit jury 
system is to that extent relieved. A practice which operates successfully 
in 18 States need not be feared by the most conservative, and relief of 
prosecution from the burden of two preliminary investigations must 
strengthen the administration of criminal justice. 

Another important measure would be to curtail the use of jurors in 
civil cases. We ask too much of busy citizens in our large cities when 
imder the conditions of business and of emplojmaent today we ask them 
to serve upon juries and use jmies habitually for every sort of legal 
business. If, as in England, the civil jury was reserved for those cases to 
which civil juries are best adapted — assault and battery, malicious prose- 
cution, slander and libel, breach of promise, and the Uke, where a certain 
moral element comes into play — and commercial causes and causes in- 
volving property were habitually tried by the court, it might be possible 
to secure better juries in criminal cases. The situation disclosed in 
Chapter XI of the report on the Criminal Courts compels us to reflect 
whether we really achieve anything by our endeavor to preserve the 
jury system exactly as it was one hundred years ago, and operate it as an 
every-day agency of justice in a large city. 

The civil jury is enormously expensive. Do we succeed in doing 
enough by means of this time-consuming and expensive agency to make 
up for the injury that we do to the eflfectiveness of the criminal jury, 
which we must preserve? Sooner or later this question must be answered. 
If we go on as we have been going, we may succeed only in breaking 

^ Report on the Criminal Courts, p. 14. ' Ibid,, p. 14. * Ibid,, p. 16. 
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down the institution of the jury as anything more than a perfunctory 
adjunct to judicial justice. Something of the sort has actually happened 
in the case of the grand jury in more than one conmnmity. 

Mr. Smith recommends the institution of a ''public defender/'^ and 
his recommendation deserves careful consideration. For myself, I am 
skeptical. It seems to me that the public defender is called for chiefly 
because of bad organization of prosecution, bad conditions in the prose- 
cutors' offices, and a tendency to perfunctory routine there and in the 
courts. In other words, lack of modem organization in prosecution and 
in courts calls for a remedy, and, as usual, the remedy is sought in adding 
another functionary instead of in dealing with the difficulty at its source. 
Unless prosecuticm and courts are given an organization suitable to the 
needs of the large city, I suspect that after the novelty wears oflf the 
defender's office will begin to show the same phenomena as those shown 
by the prosecutor's office throughout the country. If prosecution and 
courts are properly organized, I suspect that no further official need be 
provided. 

Most of all, however, the bar and the public need to reconsider the 
whole question of mode of choice and tenure of judges. What an inde- 
pendent bench appointed for life can do for a situation not unlike the one 
we have been studying in Cleveland is shown strikingly in the recent 
removal of a district attorney in a district including part of metropolitan 
Boston. Political considerations that would have been a strong deterrent 
in the courts of most States did not surest themselves to anyone, and 
the court proceeded with a thoroughness and decision in marked con- 
trast to the helplessness and indecision and tendency to evade responsi- 
bility which are usually manifest in American State courts when habitual 
or entrenched abuses are to be dealt with. Only one who has practised 
under an elective short term judiciary and then seen an appointed judi- 
ciary with Ufe tenure in action can appreciate the diflference. The adver- 
tising judge, the spectacular judge, the judicial "good fellow," the judge 
who caters to groups and organizations and identifies himself with racial 
and religious or trade organizations, is simply unknown where the com- 
mon-law tradition of an independent bench still obtains. Nowhere is 
such a bench so much needed as in the large city of today. The recom- 
mendations on page 48 of the report on the Criminal Courts ought to be 
pondered carefully by all who seek better things in the administration of 
criminal justice. 

^ Report on the Criminal Courts, pp. 82-84, 140. 
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CHAPTER IX 

THE BAR 

THREE checks upon those who take part in the administration of 
justice are relied upon in our polity to insure that the wide powers 
which the law confines to judges and prosecutors are properly used. 
These are: (1) Professional training, traditional modes of thought, and 
habits of decision with reference to principles on the part of the judge; 
(2) the scrutiny of all proceedings by the bar; and (3) the records 
which show fully what has been done, by whom and upon what facts. In 
the case of the judge, his training in law is relied on to impel him to con- 
form his every action to certain known standards. Professional habit 
leads him in every case to seek such standards before acting and to refer 
his action thereto. Again, every decision which he renders is, in the 
theory of. our institutions, subject to criticism by a learned profession, 
to whose opinion the judge, as a member of the profession, should be 
keenly sensitive. Moreover, every decision and the case on which it is 
based are supposed to appear in full in public records. In the case of the 
prosecutor, our polity relies on the scrutiny of his acts by the judge, on 
criticism of his conduct of his office by the bar, and on the records of the 
courts which are supposed to set forth all that is done in the course of 
prosecution and the case in which and papers upon which it was done. 
No doubt, as in the case of all officials, public opinion informed by the 
press is also reUed upon. But in the nature of things this check can 
have only a general operation and may not be reUed upon with respect to 
the details of every-day conduct of the administration of justice. So 
much that goes on in courts is of necessity technical in character and in- 
telhgible uTits true settmg only to ejrts that the press and pubUc 
opinion must be ultimate rather than ordinary agencies for holding the 
administration of justice to the right course. 

It has been seen that in the case of the criminal side of the Municipal 
Court and the office of the municipal prosecutor the records are such as 
not only to a£ford no real check, but actually to cover up the facts and to 
baffle the investigator. When added to this, instead of scrutiny of what 
goes on by the entire bar, as in the old-time magistrate's coiut, where law- 
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yers were few, were intimately associated, were primarily engaged in trial 
work, and all knew what was going on in all the tribunals, a group of 
professional criminal lawyers practise criminal cases and the bulk of the 
bar know little more of what goes on in criminal justice than the public at 
large, it is apparent that the checks upon which the theory of our institu- 
tions relies are ineffective and it may not be expected that the system will 
operate as it should. Relying in theory upon the professional feeling of 
the bar and the scrutiny of official action and criticism thereof by the bar, 
which were effective regulating agencies under different conditions, we in 
fact subject prosecution to the sagacious scrutiny of professional defenders 
of accused persons, who study the weak points in the system and learn 
how to take advantage of them. In theory the lawyer is an officer of the 
court, assisting the criminal court to do justice by seeing that the case of 
the accused is fully and properly presented. Instead, we are not unlikely 
to find an astute, experienced player of a politico-procedural game, 
whereby the course of criminal justice is systematically obstructed or 
perverted. How the numerous steps in a prosecution — ^the division of 
responsibility between two prosecutors, the imperfect records of the 
Municipal Court, and want of continuity or consistent policy in adminis- 
tration — ^lend themselves to his activities is shown in the report on 
the Criminal Courts.^ The disclosures in the recent case in which a dis- 
trict attorney in metropolitan Boston was removed by the supreme court 
of Massachusetts showed a similar situation there. No projects for im- 
provement will achieve much unless they take account of the relation of 
the education, organization, and discipline of the bar to the several diffi- 
culties with which criminal justice must contend. 

Want of education, want of organization, want of discipline of those who 
are habitually most active in defending accused persons in our large cities, 
are conspicuous and significant facts. But they are especially significant 
when looked at in connection with what we have discovered already 
with regard to police prosecution and courts. So looked at it becomes 
evident that the present-day condition of that part of the bar which prac- 
tices in criminal cases in our large cities is only a phase of a general situa- 
tion, which has grown up in the transition from a pioneer rural society to 
an industrial urban society. 

For one thing, no intelligent reconstruction of the profession has come 
with the profound change in environment. Two important steps forward 
have been taken. Bar associations have been organized and admission to 
the bar has been committed to the supreme court and conditioned upon an 

^ Report on the Criminal Courts, pp. 56, 57. 
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examination conducted under the auspices of that court, instead of being 
left to the local courts. Each of these steps has great possibilities and 
each has already achieved something. But neither has done all that 
might have been done nor may either, as things are, do all that needs to 
be done. Except for these two steps — chiefly important in their possibil- 
ities — education, organization, and discipline of the bar are the same in 
the metropolitan and cosmopolitan city of today as in the homogeneous 
small-town or rural community of the past. For example, in 1860 train- 
ing by way of apprenticeship in a lawyer's office might well have been an 
ideal mode of preparation. Daily contact with an upright and experi- 
enced lawyer introduced the student to the very spirit of Anglo-American 
law, and the highest professional conceptions as handed down in the com- 
mon-law traditions. Today lawyers with whom such daily contact would 
be profitable are too busy to look at students, and their offices are so 
crowded with business that no effective study of the old type is possible 
therein. We have the testimony of a committee of the American Bar As- 
sociation, headed by Elihu Root, in a report approved by that association 
at its last meeting, that study in the office of a practising lawyer under 
the conditions that obtain in our cities today can be no real legal educa- 
tion. Mr. Kales' report on Legal BMucation in Cleveland shows that in 
this commimity certificates of study imder a practising attorney are used 
chiefly in order to enable persons who have prepared in some other way 
and have not qualified in that way to bring themselves within the piu*- 
view of the rules. In cities this mode of training has ceased to be more 
than perfunctory, and permission to qualify in this way is an invitation 
to evade such standards as there are. Again, organization and disci- 
pline in a bar of over 1,400 members are very different things from what 
they were in a bar of some 60 members. Yet the methods are essen- 
tially the same for the heterogeneous membership of 1,400 in the metro- 
politan city as for the homogeneous bar of 50 or 75 in the large town of 
the past. 

Here, also, the tendency to develop a perfunctory routine is evident, 
and it has operated to deprive the improved method of admisedon to the 
bar of much of its potential efficacy. Thus the general attitude of law- 
yers in the matter of certificates of study under their direction, their 
willingness to make such certificates, even where there has been no pre- 
tense of actual study in their offices or under their supervision and their 
disposition to treat such certificates as formalities, are in part a survival 
of ideas from pioneer times and in part a result of lack of any conscious 
responsibility for the condition of the profession. Likewise the laxity of 
bar examiners is attributable to the same causes. Both of these phe- 
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nomena are of general occurrence throughout the country. When every- 
one at the local bar knew the candidates and knew in whose offices they 
had been studying, what their antecedents were and what they had been 
doing, certificates and examinations might well be thought matters of 
form and disregarded in the same spirit in which the pioneers discarded 
the pomp and ceremony of court etiquette and even the more important 
items of dignity and decorum. Survival of that spirit in the bar of a 
cosmopolitan city serves to recruit the ranks of the police court lawyers, 
well known in all our large cities. Lack of interest in professional educa- 
tion on the part of the bar is a serious factor in the ineffectiveness of 
criminal justice. Where large numbers of persons of foreign birth or 
foreign ancestry come to the bar — as they should do, for every element 
in our population should bear its part in the administration of our 
democratic and legal polity — there is peculiar need that they have the 
best education which we may afford them. Yet, as a rule, those who 
most need it have the least. Whereas they need to learn the whole spirit 
of our institutions, they are likely to get no more than a superficial course 
in the practical details of what goes on in the courts. The need of such 
persons for general education, for professional education, and for per- 
sonal contact for a siifficient period with lawyers who know the traditions 
and spirit of Anglo-American law and of the legal profession as our legal 
institutions presuppose it, is peculiarly great. Yet none of these things is 
possible when a person of foreign birth works eight hours a day for an 
employer and at the same time attends a night high school and a night 
law school. If we put the period of employment at eight hours and the 
period required for high school study and study of law at the minimum 
of six hours each, it means that, if justice is done to all three, the student 
is putting in twenty hours of work each day for six days in each week. 
Under the circumstances which obtain in Cleveland, where the night law 
schools and the night high schools alternate in instruction, each giving 
three nights a week, if we put the minimum of time spent in recitation 
and in study at six hours for each during the three days respectively 
devoted to high school study and to law study, the result is that the stu- 
dent would devote foiui»en hours of each twenty-four for six days of 
each week to his work. One need not say that this is not and cannot be 
done. When such things are attempted or pretended, we may not expect 
that the students will understand a system of law and of legal and politi- 
cal institutions wholly different from that in which they or their parents 
and associates were brought up. Such students need more contact with 
lawyers of high ideals than the ordinary student for that same reason. 
But none is possible in any effective way in a three-year night course of 
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three nights a week when the student is at the same time working all day 
for an employer and pursuing a high school course on alternate nights. 
Mc»re than 40 students are known to have been preparing for the bar in 
this way in Cleveland last year. 

It is not controversial that the standard of the night law schools in 
Cleveland is in important respects below the standard of such schools in 
other cities of the size of Cleveland, and very much below what it ought to 
be. The night schools in Cleveland require of the student six hundred 
and forty-eight class-room hours as against one thousand and eighty, the 
minimum in the day schools. Note what this means in the one matter 
of criminal law and procedure. One of the Cleveland night schools gives 
twentynsix class-room hours to this subject; the other gives thirty. On 
the other hand, not to go outside of Ohio, the three admittedly first-class 
schools, Cincinnati, Ohio State, and Western Reserve, give to that sub- 
ject seventy-two, seventy-two, and ninety hours respectively. Yet it is 
more than likely that the student with one-third of the legal training will 
be the one who will practise in the criminal courts. With one exception 
the night schools in Cleveland teach only the subjects required for the 
bar examination. They have inadequate library facilities and their stu- 
dents have no time to use libraries if such facilities were at hand. But 
this means that they have no time to read the books that every lawyer 
ought to read if he is to form an adequate conception of his duties and of 
the system of administering justice of which he is to be a part. For few 
have time to read such books after admission. These things are not the 
fault of those in charge of the night schools. They arise from a practical 
situation in which standards are governed not by what ought to be re- 
quired, but by low requirements for admission to the bar, loosely ad- 
ministered, and by competition for students. 

It is noteworthy that 85 per cent, of those who apply for examination 
pass the Ohio bar examination, whereas in New York 42 per cent, pass 
(on an average for the past ten years) and in Illinois 62 per cent, (on an 
average for the past nine years). The night schools in New York and in 
Chicago require more horn's of attendance and are in no wise inferior to 
those in Cleveland. There is no reason to suppose that the difference 
between Ohio and the States named is due to any cause other than a 
relatively low standard in the examinations. Some philanthropist 
might endow a night law school which could then run without regard to 
competition, and could take for its object to give the best possible legal 
education for students who must attend at night, rather than merely to 
prepare for bar examinations. Unless this is done, the only practicable 
remedy is to raise the standards for admission and thus enable the night 
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schools to exact a reasonable education. Mr. Kales' recommen(lation3 
as to improved standards for admission are conservative and imme* 
diately practicable, and even this minimum ought to result in marked 
improvement in the quaUty of those who are admitted to the bar. Spe- 
cial attention should be called to Mr. Kales' recommendation of exercise 
of visitorial powers by the bar examiners or a committee of lawyers under 
their direction. If the work of visiting the law schools is done thoroughly 
and intelligently, the resulting understanding of each other's aims and 
methods by law schools and bar examiners will produce good results. 

Education must be followed by organization and discipline. The sub- 
ject of organization is complicated by the difference in conditions be- 
tween city and country, and the notion that one hard and fast scheme 
must be made to serve both. The possibilities of corporate organization 
have been shown abundantly in the experience of incorporation of the 
lower branch of the profession in England. Bar associations may do 
much. Yet membership in them is voluntary, and the officers and com- 
mittees of these associations are busy men, whose primary responsi- 
bilities are to their clients and who can give but a residue of their energies 
to professional discipline. What they can do after the event is shown 
by the vigorous action of the Boston Bar Association in presenting 
charges against a district attorney and seeking his removal, and in pro- 
ceeding for disbarment of practitioners in the criminal courts whose 
activities have become notorious. But there ought to be professional 
agencies for dealing with such things before they become notorious, and 
before their notoriety breeds disrespect for law and for the courts. The 
plan of the American Judicature Society for corporate organization of 
the bar deserves to be studied and pondered by all lawyers who have the 
good of the profession and the improvement of the administration of 
justice at heart. 

It is easy to say that the bar has a large responsibility, both to im- 
prove itself and to improve the whole administration of criminal justice. 
When one looks beneath the surface, however, he soon sees that there is 
no bar to hold responsible in any real sense. There are 1,400 lawyers. 
But 1,400 lawyers of all sorts, of the most diverse antecedents and the 
most divergent interests, practising in a city of 800,000 inhabitants 
drawn from every part of the earth, do not constitute a bar except in 
name. Nor can those lawyers who, by their standing in the profession 
are in a position to lead, be held responsible. The legislature has control 
of standards of education and admission. The courts have control of 
discipline. In each case, as things are, political considerations and the 
timidity that goes with short tenure and choice by primary election pre- 
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dude decisive action and result in occasional spasmodic efforts, with long 
intervals of apathy. The real responsibility upon the leaders of the pro- 
fession is one of perceiving the situation, of studying what has been done 
elsewhere to meet like situations, and of intelligently considering the 
projects which have been proposed in order to make the bar an organized, 
self-governing, responsible entity, instead of a mere collective name for 
1,400 money-getters, each following his own interests. When it is 
deemed a siifficient answer to a proposal for incorporation of the bar to 
say that "lawyers are as honest as other people," the lawyer is inviting 
the unintelligent and destructive application of the legislative steatn 
roller by the layman, which always comes eventually when he refuses to 
put his house in order intelligently on his own motion. 
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CHAPTER X 

PENAL TREATMENT AND CORRECTIONAL INSTITUTIONS 

MANY aspects of correctional institutions in Cleveland make a 
bad impression on one who has studied the subject of penal 
treatment and has formed some scientific conception of what 
such institutions should be in order to achieve what is demanded of them 
in the sight of today. But here again one cannot but see that rapid 
growth and persistence of ideas and methods appropriate to conditions 
only outgrown yesterday, as it were, are chiefly responsible. As one 
reads Mr. Lewis' report he soon recognizes certain common points that 
run through the conduct of all the institutions examined. 

(1) There is no proper segregation of the inmates. At the city jail 
there is no grading or segregation except according to sex, and with 
respect to whether or not the case of the accused has been disposed of 
judicially. At the Warrensville workhouse the prisoners are habitually 
thrown together, more or less indiscriminately. At the coimty jail 
prisoners ''mingle indiscriminately" during the exercise periods. At 
the Detention Home there are no adequate means of segregation. In 
other words, nothing adequate is done in these institutions to prevent 
them from operating as seminaries or breeding-places of more crime. 
All this belongs to the old-time town lock-up and old-time county jail, 
and is a survival from the conditions of the past. As is true in most 
localities, the city jail shows this most noticeably. The careless and 
indifferent handling of prisoners in that institution is something with 
which the student of our penal methods becomes but too familiar. What 
can happen in such institutions to innocent persons is imhappily illus- 
trated by the two extreme cases in Chapter I of Mr. Lewis' report. It 
is humiliating to think that such things are far too common in cities of 
twentieth-century America, and nothing could point more eloquently 
to the need of responsible and effective administrative supervisicm and 
of unified administrative organization, which alone can assure such 
supervision — a need which is apparent on every hand in the administra- 
tion of criminal justice in large cities. 

(2) Again, records are almost invariably inadequate for the require- 
ments of today. In the city jail the only record is a jailer's docket, 
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containing the name of the prisoner and the charge. The Warrensville 
workhouse has no proper records, and reliance is had on memory rather 
than on records, with imfortunate results for the system of parole. 
The records of the coimty jail are inadequate. There are no proper 
records in the Girls' Home at Warrensville. The same reliance on 
memory is to be seen in connection with parole, and probation work also 
is handicapped by crude and imsatisfactory records. Here again we 
have a survival from the time when no records were needed such as we 
must have in order to deal effectively with the crowd of delinquents 
who pass in and out of the correctional institutions of today. 

(3) Lack of administrative system is general. It begins at the top, 
in the failure to develop any machinery to permit the Director of Public 
Welfare to exercise adequate control over the different divisions which 
are supposed to be subject to his authority. A mere paper federation of 
divisions and bureaus with no administrative cohesion and functioning 
only as an agency of suggestion to the chiefs of divisions and superin- 
tendents cannot be expected to accomplish results of moment. Ex- 
amples of this lack of administrative organization and system in par- 
ticular institutions are to be seen in the Warrensville workhouse, where 
each ofKcer is a power unto himself, and in the Girls' Home at Warrens- 
ville. They are to be seen especially in the crude and imdeveloped 
system of parole, where the results are serious. Results of lack of 
organized administrative control and definitely located responsibility 
may be seen in the absence of any modem system of receiving prisoners 
and eliminating vermin at the Warrensville workhouse, in the lack of a 
modem system of identification at that institution, and in the idleness 
and demoralization there. They are to be seen also in the inadequate 
training of guards at the county jail and in the lack of suitable employ- 
ment or directed recreation at the Detention Home. Most of all, and 
most unfortunate in its consequences, want of organization of adminis- 
trative agencies is making nugatory and injuring public confidence in 
the most promising of American discoveries in penal treatment. There 
has been much just complaint as to parole and probation in Cleveland. 
But who is to be held responsible for the utterly inadequate staff of 
parole oflScers, overwhelmed with work and unable to give proper time 
to probation? Who are responsible for the utterly inadequate clerical 
facilities for this work? Instead of dealing with this matter at the root 
by modem administrative organization, the legislature enacts a statute 
which is a distinct step backward, with the result that what ought to be 
done by modem methods by a thoroughly organized and responsibly 
supervised system of probation, is left to executive clemency, which 
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ought to be reserved for occasional and exceptional cases. The dis- 
cussion in Chapter IV of Mr. Lewis' report should be read and pondered. 
But here, as elsewhere, the pivotal point is thorough organization of the 
administrative agencies of criminal justice, so that such matters may be 
studied intelligently before mischief occurs, and someone may be held 
distinctly responsible if mischief is not prevented. 

How completely the administrative and the judicial are interlocked in 
criminal justice is illustrated in the case of probation. The judges, 
finding that they cannot rely on the inadequate staff of State parole 
officers to make the painstaking investigations which the probation 
system demands, attempt to do the work of individuaUzation themselves. 
But they have no means of doing it intelligently, and the consequent 
fluctuation and vacillation in the disposition of cases injure respect for 
the courts. The courts are forced to attempt work that belongs to a 
correctional system after the tribunal is through with the accused; but 
they have more than enough to do in their own province, and the results 
are necessarily unfortimate. Organization of all the administrative 
agencies of justice is imperatively required in order to make this essential 
part of criminal justice fimction as it should. While this or^tnization of 
administrative agencies is coming, Mr. Lewis' recommendations will do 
much to improve correctional measures and to pave the way for better 
things. 

A much brighter picture is presented by the Juvenile Court. Here 
again the court is handicapped by too small a staff for a tribunal handling 
over 4,200 cases a year. Here also legacies of the past are to be seen in a 
tendency to trust too much to memory of details, in inadequate records, 
in some waste of administrative power, and in some lack of coordination 
with other agencies. But these are of minor importance. It is evident 
that the central difficulty is that, because of rapid growth of population 
and of special conditions making for juvenile delinquency, the volume 
of work has increased far beyond existing facilities for dealing with it 
properly. The court itself, with an ampler budget and a larger staff, 
is equal to making the needed improvements on its own initis^tive. 
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CHAPTER XI 

THE UTILIZING OF MEDICAL SCIENCE 

THERE is much reason for the backwardness of criminal justice 
in taking advantage of the enormous strides made by medical 
science in the last generation. Things have moved so rapidly 
that, even if the courts had not been struggling with a steadily increasing 
volume of business and the continual need of new adaptations to condi- 
tions of transition from a rural to an urban society, it would not have 
been easy to keep up with the march of knowledge and the rise of new 
methods in medicine, in psychology, and in psychopathology. But the 
judicial system has not been so organized as to be able to take advantage 
of these things in any systematic or eflfective way in any event. All the 
phenomena that we have observed in connection with police and prosecu- 
tion and courts and penal treatment stand out in this connection also. 

(1) There has been no intelligent reconstruction of the medical side 
of criminal justice, but only patching and tinkering and addition of more 
officials, without giving them organization or responsible supervision or 
coordinating their activities. Each court and each administrative 
agency which has seen the need of better expert medical assistance has 
gone about the matter in its own way to do what it could with the means 
at hand. Thus all that has been done has been done in an imrelated 
fashion, with resultant overlapping, with important gaps imattended 
to, and consequent ineffectiveness. In some part this is due to a siu*- 
vival of the old-time notion of punishing the vicious willed. Practically 
no use is made of medical, and especially of mental, treatment in dealing 
with adult offenders, except in the occasional obvious case. The old 
attitude of faith in the efficacy of strict discipline and rigorous pimitive 
methods makes us slow to realize the need of individualization, the need 
of intelligent study of the person we are dealing with, in all cases of cor- 
rectional treatment imder the circumstances of today. This has come 
to be recognized in connection with juvenile courts. But it is needed in 
all cases in order to make the work of the courts and of administrative 
officials after conviction intelligent and effective. It cannot be said too 
emphatic^y that this is not a matter of sentimentality or of mushy 
humanitarianism. It is a practical matter of saving the expense in- 
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volved in bungling efforts to deal with pathological cases by methods 
devised for the wilful wrongdoer and of insuring effective handling of 
criminals instead of futile attempts to deal with crime. Ebcperience 
where courts and psychopathic hospitals have worked together intelli- 
gently has demonstrated that an actual saving of expense is possible if 
such agencies are properly organized in relation to court and the prose- 
cution, are used in the initial stages of a prosecution, and are employed 
systematically and as a settled policy. Prevention is especially a 
matter for medical science, and preventive justice is the weakest side of 
our system. Examination of children before delinquency develops, 
instead of afterward, intelligent disposition of socially incompetent and 
delinquent types when they first appear in petty cases in the Municipal 
Court, before they commit major crimes, and investigation of the mental 
condition of all those prosecuted in the Court of Common Pleas before 
indictment, or, at least, before sentence, are things for which adequate 
provision ought to be made and might be made almost immediately. 
Nor is addition of an expert here and one there, the setting up of a bureau 
or laboratory here and another there, the real remedy. Proper utiliza- 
tion of medical science in the administration of criminal justice is a part 
of the whole problem of organization of courts and organization of the 
administrative agencies of justice. 

(2) Lack of continuity in administration operates also to prevent 
thoroughgoing employment of the results of modem medical science 
anywhere in the course of criminal justice. In general. Dr. Adler's 
study shows that officials to whom these things are committed are ill 
equipped for constructive work, and the occasional exception makes the 
rule more marked. Cleveland is fortunate at present in a coroner who 
is doing well under antiquated conditions, and gives an example of the 
best that we may expect from conscientious officers under a bad system. 
But he is elected for a two-year term, and the public cares little about 
who is chosen or how he conducts his office. A change might occur at 
any time which would alter the whole character of the office. Moreover, 
even when administered as well as it can be, and, indeed, better than the 
people have reason to expect, it falls far short of what ought to be and 
could be done with a proper administrative organization. Dr. Adler's 
recommendation that the office of coroner be abolished and an office of 
medical examiner created, as in New York and in Massachusetts, is 
justified by the experience of those two States, and should be followed. 
In a city as large as Cleveland it is imsafe to entrust the work that now 
devolves upon the coroner in connection with criminal investigation in 
homicide cases to anyone but a highly trained and exceptionally compe- 
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tent pathologist and medicolegal expert. In the general run of things 
no such person will be secured for an elective short-term office, open to 
anyone who happens to be a physician. 

(3) Rigidity of organization is noticeable here as elsewhere. The 
police, the coroner, the prosecutors, the Probate Court, the Juvenile 
Court, and the criminal side of the Court of Common Pleas have each 
then* own way of securing and using medical expert assistance. 

(4) Also a consequence is seen in a tendency to perfunctory routine. 
This is illustrated strikingly in the coroner's records. Perfunctory 
entries taken from the records and set forth in Dr. Adler's report show 
that the existence of records is wasteful, and, indeed, investigation by 
the coroner is wasteful if the records are so kept and if the records truly 
reflect the actual investigations had. 

(5) Division of power and authority and consequent diffused, ill- 
defined responsibility, both for effective work and ^or utilizing the results 
of medical science, are in evidence everywhere. The police department 
has a police surgeon, but his position is inadequately provided for. He 
has too many men to examine and his equipment is insufficient. The 
staff of the coroner is appointed by the county conunissioners, and their 
tenure is subject to the pleasure of those officials. The coroner has no 
power over them. He is responsible to the people at the next election. 
His assistants are responsible to the county conunissioners. It is no 
wonder that the work of the office, even under a good incumbent, is 
often perfunctory. Again, a special constable is attached to the coroner's 
office who has large discretion as to what witnesses to subpoena at an 
inquest. It appears that selection of witnesses usually depends on his 
judgment. These are large powers in cases where homicide is suspected, 
and go with little responsibility. Jurisdiction over limacy and feeble- 
mindedness is in the Probate Court, which has no special experts, no 
equipment for such cases, and is in no position to make any selection of 
cases or to codrdinate its work in such matters in any way with the ad- 
ministration of criminal justice. The defective delinquent may come 
before the Municipal Court for violation of a city ordinance or before 
the Court of Common Pleas for a felony, or before the Probate Court to 
be adjudged a lunatic, and each tribunal will look at his case from its 
own special angle. This is wasteful as well as ineffective. In the end a 
system of examination and observation of all cases at the outset would 
save money as well as insure intelligent handling of the case, as has been 
demonstrated wherever it has been tried. 

(6) Nowhere is the pioneer assumption of versatiUty so out of place 
as in the relation of medical science to the administration of criminal 
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justice. The days have gone by when one physician is like another in 
such matters. Physicians no longer take all medical knowledge for 
their province. Only responsible and systematic organization of the 
administrative agencies of justice, with secure tenure for the expert 
subordinates, can insure the sort of medical assistance which the ad- 
ministration of justice in criminal cases now calls for at every step. To 
merely prescribe that this or that independent elective functionary or 
assistant appointed for a term be a physician assures nothing. 

(7) Nowhere, also, is provision for constant intelligent study of the 
system of criminal justice and the possibilities of making it effective 
more called for than in the present connection. The importance of 
prevention of crime, rather than of punitive ipethods afterward, the 
whole problem of dealing with criminal behavior at its source, the im- 
portance of mental hygiene, the question of mental-health stations for 
juvenile cases — ^these things and many others will press for consideration 
by a responsible administrative head of a properly organized system of 
criminal justice in the modem city. They will be urged in medical 
associations and discussed in scientific periodicals. But the discussions 
will bear no fruit imtil it becomes someone's business to be vigilant in 
seeing to it that the best means that are at hand are intelligently sought 
for and intelligently made use of in the administration of public business, 
even as in the conduct of private business. 
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CHAPTER Xn 

GENERAL CONCLUSIONS 

CERTAIN immediate improvements are practicable. The details 
will be found in the several reports, where they are di^ussed at 
length and reasons are given. I shall do no more than smn up 
what seem to me the salient points. 

(1) Mr. Fosdick's recommendations for separation of the police 
from the department of public safety; for a director of police, a single, 
civilian, administrative head with undivided authority and responsibility, 
charged with laying down policies and devising programs of police 
work and with seeing to it that his policies and pn^rams are carried out 
by his subordinates; for committing the subject of promotions and 
discipline to the director of police, making use of the civil service tests 
as minimum qualification standards; for a board of promotion; for the 
use of motor equipment in regular patrol work, the establishment of 
patrol booths, consolidation of police precincts, and reorganization of 
patrol beats; for giving the director of police power to recruit detectives 
from outside the police force by original appointments where it seems 
advisable; for a special service division and for a secretarial division, 
show the way to put this part of the legal treatment of crime upon a 
modem and effective basis by means which are no longer experimental, 
but have proved their efficacy in the experience of other cities. 

(2) In the municipal prosecutor's office, provision of a managing 
clerk, systematic organization of the work and coordination with the 
other agencies of criminal justice in Cleveland, and, above all, control 
of the assistants and subordinates, and consequent responsibility for 
what they do and what they fail to do; in the county prosecutor's office, 
control of the assistants, firmer and more intelligent organization of the 
business, systematic modem methods of criminal mvestigation and pre- 
paration of cases, aind, above all, continuous and systematic coordination 
of the work of that office with that of the police, municipal prosecutor, 
the administrative agencies of the courts and the courts themselves, 
tc^ether with the la3mig out of policies and organized supervision to see 
that they are carried out — all these things are immediately feasible im- 
provements which will accomplish much. The further step of turning 
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over the whole course of a State prosecution from the beginning to the 
county prosecutor should come next. 

(3) In the Municipal Court systematic, intelligent segregation of 
business upon the trial calendars, orderly handling of the cause list, with 
an established policy as to transferring cases from one session to another, 
a proper system of records, better methods with respect to order and 
decorum, stenographic records of testimony in binding over cases and in 
misdemeanors in which habitual, professional crime or commercial vice 
is involved, and better methods in the despatch of trial business, insuring 
sufficient attention to each case to assure a just and intelligent disposi- 
tion of it; o];i the criminal side of the Court of Common Pleas, abolition 
of terms of court, provision of a permanent executive head to guide the 
administrative work, give continuity and imiformity to policies, and 
insure more intelligent and systematic use of the personnel of the court 
in the disposition of its business and provision of an adequate probation 
department, with modem faciUties— these are measures of immediate 
improvement which are not in any wise speculative, for which we may 
vouch experience in other jurisdictions. The next step should be a 
unified court, to be secured by transferring of criminal business to one 
court. 

(4) In criminal procedure, beginning of prosecutions by summons 
rather than arrest in case of minor offenses, abolition of the grand jury, 
simplification of the bail system,^ regulation, if not abolition, of the 
"no-papers" practice, — ^which is not known to common law nor to 
legislation, — ^pro^lsion for requiring written statement of reasons for 
"no papers," nolles, and acceptance of pleas of lesser offense, participa- 
tion of the prosecutor in proceedings in mitigation of sentence, and a 
clear policy with respect to new trials, are feasible improvements about 
which, in the light of experience elsewhere, there can be no real contro- 
versy. 

(5) With respect to the bar, abolition of admission to take bar 
examinations on certificate of study under a practising attorney, require- 
ment of at least a four-year high school coiu*se, to be completed before 
beginning the study of law, as a necessary preliminary education; 
requirement of a minimum of class-room hours per week in all law 
schools, day or night, so as to insure that the time devoted to study in 
night law schools is at least approximately that required in standard day 
schools, and visitorial supervision of law schools and of private schools 
giving preliminary education to law students by the bar examiners or 
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under their auspices — ^this is a mininium program, less than that adopted 
by a six to one vote at the last meeting of the American Bar Association, 
and one to which the present proprietors of night law schools in Cleve- 
land entirely agree. Ultimately, the bar should urge the standards 
recommended by the American Bar Association. For the rest, the Bar 
Association may and should bestir itself to rid the profession of an ele- 
ment active in criminal cases which brings the profession and the law 
into disrespect. This is a difficult and thankless task, and demands 
much sacrifice on the part of the busy, high-minded, public-spirited 
leaders of the bar. But it is the only resource until corporate organiza- 
tion of the profession provides a continuous agency for enforcing disci- 
pline and insuring adherence to proper standards, acting on its own mo- 
tion, and responsible for maintaining the conduct of the profession at a 
high level. 

(6) More adequate facilities should be provided for the juvenile 
court. 

(7) The opportunities of the office of Director of Public Welfare 
should be emphasized, facilities should be given that officer for rising to 
those opportunities, and the public should then demand that he do so. 

(8) A statute on the lines of the New York Indeterminate Sentence 
and Parole Law should replace the present statute in Ohio, which is a 
typical product of hasty legislative striking in the dark at evils that are 
attracting public notice for the moment. 

(9) The office of corOner should be abolished and a medical examiner 
provided, following experience of the wisdom of this change in New York 
and Massachusetts. 

But these immediate measures of relief will not insiu'e a continuously 
efficient functioning of criminal justice as something permanent, going 
on automatically after the excitement of the moment has gone down. 
Perhaps nothing will do so entirely. So far as these things can be in- 
sured, we must look to unification of police administration, with undi- 
vided authority and responsibility under a director with permanent 
tenure, dependent only on results; to imification of the prosecuting 
agencies, with permanent tenure and undivided authority and responsi- 
bility; to imification of the courts and organization of judicial business 
imder a responsible administrative head; to unification and organization 
of the administrative agencies of criminal justice imder a responsible 
administrative head with secure tenure; to the incorporation of the bar, 
with provision for responsible disciplinary agencies; to adequate provi- 
sion for legal education, and, above all, to the taking of the bench out 
of politics and restoring the common-law independence of the judiciary, 
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preferably by returning to the system of judges appointed for life or good 
behavior, or, at least, by some of the alternative plans proposed in the 
report on courts. These things must come slowly. The bar should be 
thinking of them and studying them, for in the end the convictions of the 
bar in these matters will be decisive. In the formative period of our 
institutions faith in the efficacy of intelligent effort enabled Americans 
to make over the institutions of medisBval England, as they came to us 
in the Colonial period, into a modem, workable system for pioneer rural 
conmiunities in a new world and in a wholly changed environment. 
Relatively, our task today is the easier. Our judicial organization is 
much better as a foundation on which to build than that which was left 
to us by the Colonies, or than the eighteenth-century English organiza- 
tion which was the only other model. Our law is better organized, more 
accessible, and much more complete than that on which Marshall and 
Kent and Story labored. The bar is better taught and in far better 
public esteem than it was at the close of the eighteenth century. If 
American lawyers of today have to face public suspicion, legislative 
indifference to the demands of legal justice because of the more pressing 
exigencies of politics, and the constant pressure of the advocates of 
specious nostrums for the cure of all ills of the body-politic, the lawyers 
of the end of the eighteenth century and beginning of the nineteenth 
century had to face these same obstacles, and to face them with much 
less effective weapons than those available to the lawyer of today. The 
advantage which they had was a juristic optimism involved in their 
faith that law was reason, and hence reason law, and their belief that by 
sheer efforts of reason they could achieve a perfect system. A like faith 
in the efficacy of effort, and a like jdetermination on the part of the 
present generation of lawyers to devote their energy and ingenuity to 
making over the institutions of rural America for the predominantly 
urban America of today, will achieve no less and will make the first half 
of the twentieth century a classic period in American law no less truly 
than was the first half oi the nineteenth century. 
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